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in line with today’s accepted standards and prac- 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


This new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to show 
how to audit any bank as required by law but discusses 
in detail the responsibilities of directors, the pitfalls of 
bank management and operation, and the positive pro- 
tectional and precautionary controls to set up so as to 
avoid embezzlements and defalcations. It contains many 
samples, schedules and forms used in undertaking an 
audit so that it is complete in every way. 


The author is a recognized authority on bank manage- 
ment problems and auditing practices, procedures and 
routines. For many years he has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president 
in both city and country banks, large and smail. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, officers, 
auditors, students, bank examiners, public accountants, 
supervisory authorities and certified public accountants. 
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of annotated forms of wills and trusts 


The first edition of this book has been 
the standard guide for estate planners. 
Now, all sections of the work have been 
re-examined and revised to give you the 
most up-to-date, authoritative, step-by- 
step coverage of all aspects of estate 
planning. 


The broad scope of the Handbook is 
sufficient assurance of its practical value. 
The following special features increase 
its usefulness: 


A newly added collection of an- 
notated forms (204 pages), including, 
among others, a simple will and codicil, 
wills with a variety of family trust pro- 
visions, a will and revocable trust em- 
ploying the pour-over technique, and 
two stock purchase agreements and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, with 
special emphasis on the marital deduc- 
tion. 


Expanded treatment of life insur- 
ance, and particularly business insurance 
trusts. 


This valuable work is the result of a 
vast amount of practical, firsthand ex- 
perience in all aspects of estate planning. 
The authors worked together for [fteen 
years and devoted most of their time in 
practice to problems in the field. Mr. 
Farr, who collaborated with Mr. Shattuck 
in the preparation of this Second Edition, 
also worked with him in the preparation 
of the First Edition. 


Practical answers to questions relating to — use of life insurance ¢ in- 
surance options ¢ business insurance trusts ¢ key man insurance © use of wills in 
family and business plans © will provisions * revocable trusts * selection of 
trustees * trustee's management powers © prudent man investment rule © accouni- 
ings * taxation of revocable and irrevocable trusts, of life insurance, and of powers 
of appointment © the marital deduction © drafting © what state laws apply to 
trusts © death of major stockholder © and many other topics. 
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Safe Deposit Department 


By JAMES A. McBAIN* 


The liability in this department cannot surely be measured 
in dollars and cents. The potential liability is unknown. A 
mistake made in this department is not easily corrected, if at 
all and its scope may not be known for a considerable time. The 
volume of rentals and accesses multiplies the number of chances 
for error. If cash is said to be in boxes, the job of identifica- 
tion when a loss is alleged is made more difficult. Potential 
liability here may be enormous and may attach to the rental 
of just one box. 


DEVELOPMENT OF BUSINESS 


In ancient times banking was not done as it is today. Two 
of the major functions were handled independently. Money 
was loaned by money lenders; the safe-keeping of valuables 
and money was a separate service. Today, for the most part, 
the two functions are housed under one roof in a bank. Money 
is deposited for credit to bear interest, and/or to be checked 
against, and the bank may loan it to others. Securities and 
other valuables are left in a safe deposit box, unless securities 
are held in a custody account or as collateral for a loan. Jewel- 
ry and all kinds of intangible assets are kept in boxes, including 
securities, bank books, business records, and other valuable 
papers. Bulky tangibles, such as silverware, are kept in a 
storage vault. 


Early safe deposit vaults were not equipped with private 
compartments as they are today. It was not until about 1860- 
65 that the first safe deposit company was organized in this 


* Mr. McBain is Second Vice President, The Chase Manhattan Bank of New York. 
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country—in New York City. From then on the business 
spread into banks. Unfortunately, many banks installed boxes 
as a service to customers without thought of adequate income. 

Vaults were needed for bank assets and it was easy to find 
space for boxes. Some banks installed them because their 
neighboring competitors had them. Boxes had to be made 
available to their customers or they would go elsewhere with 
all their banking business. Boxes bring business to other 
departments, such as various services of trust, banking, foreign 
and bond departments. The potentialities of such business 
or lack of them sometimes affect a decision to offer otherwise 
unprofitable safe deposit facilities. ‘Therefore, if a safe de- 
posit vault is operated as a service, and a bank does not expect 
to make a profit from it, the bank should not measure its just 
costs of operation by the little income derived from rentals. 
It is not fair to bank stockholders, or to depositors in a mutual 
savings bank, to jeopardize their investments merely for the 
sake of serving relatively few of the bank’s customers, unless 
the department is clearly recognized as one that is a necessity 
to a well rounded banking service or can directly produce in- 
come. 


STATUTORY POWER TO ENGAGE IN BUSINEsS 

In some states banking statutes specifically include, among 
general powers vested in various classes of financial institutions, 
the right to let out safe deposit boxes for rental. The National 
Bank Act’ includes this power in addition to allowing a na- 
tional bank to invest in the stock of an affiliated safe deposit 
company, with certain limitations depending on the bank’s 
capital structure. A few of the states also allow certain banks 
to invest in stock in a similar manner. Savings banks, at least 
in New York, do not have this power of investment in safe 
deposit company stock, and must rent to depositors only. Many 
of the states are silent in their statutes with respect to the safe 
deposit activities engaged in by their savings or commercial 
state banks. Codification of banking laws over the years may 
continue to result in the adoption of some standardized lan- 
guage on the subject. 


1 National Bank Act, Section 24, Revised Statutes (Title 12, United States Code An- 
notated) . 
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SaFE Deposir CoMPANY AFFILIATES 


An example of the recognition of responsibility involved is 
the operation of some safe deposit vaults by companies affiliated 
with banks. Such companies have been formed despite the 
trouble and expense of separate corporate structures. <A safe 
deposit company is capitalized at a figure considerably less 
than the capitalization of its parent bank. The basic idea is 
to limit liability so that the capital funds of the parent bank 
cannot be impaired by a loss arising from the operation of the 
safe deposit vault. This action seemed to be more important 
when double liability of stockholders prevailed. 

There are relatively few affiliated safe deposit companies 
in operation today. Most safe deposit vaults are operated as 
bank departments. This is not a sign that the responsibility or 
liability of a department is less; the limit may be the bank’s 
capital funds. Many banks feel they cannot afford the cost 
of maintenance of a separate corporate structure. As stated 
previously, some banks are not privileged to invest in the stock 
of a safe deposit company. 

There is no doubt that the limitation of liability is a really 
serious question. The mere fact that some large banks have 
separate corporate entities is no proof that the risks are or 
would be greater in those larger banks. The reverse may be, 
and probably is, true. The number, price, or size of boxes 
rented is no measure of potential liability. ‘The contents of 
just one small box in a small bank could be a greater risk than 
the contents of a number of boxes of assorted sizes in a larger 
bank. The smaller bank may also be more vulnerable, be- 
cause of its size and because of its location. 

The idea of estimating the deposit liability of a bank at so 
many times the capital and surplus does not apply to the safe 
deposit business. The “know how” of good safe deposit prac- 
tice may be described as “primary insurance” against the pos- 
sibility of any claim ever being proved against a bank. 


LIMITATION OF LIABILITY BY STATUTE OR CONTRACT 


Banks in some states attempt by statute or by contract, or 
both, to limit liability by fixing a sum in excess of which a 
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lessee may not claim damages for an alleged loss from his box. 
The statute or contract may attempt to exclude a claim for 
certain types of property, such as cash or jewelry. Such 
statutes or contracts may be of doubtful value unless cases have 
been tried in the highest courts of such states proving their 
worth. 

In a legal test such contracts may be construed to be against 
public policy if they are entered into in an attempt to limit 
the lessor’s responsibility for its own negligence. For example, 
if it is alleged and proved in court that an employee of the 
lessor dishonestly obtained access to a box through the negli- 
gence of the lessor the protection of a limited liability clause 
in a contract is subject to debate.? Moreover, a stated limit of 
liability or other reference to claims may be construed as dan- 
gerous public relations. It may encourage allegations of losses. 
Claims may approximate the limit of liability if so stated. 


RELATIONSHIPS 


Some states by case law or statute have attempted to define 
the relationship between the bank and the box renter. The 
majority of cases seem to emphasize the bailment character of 
the arrangement; others classify it as more in the nature of 
a landlord and tenant contract. Something akin to the latter 
relationship seems to be looked upon by some legal authorities 
as the best for a bank to establish. The word, “lessor,” or 
“landlord,” to describe the bank, and the word, “lessee,” or 
“tenant”, to describe the renter are sometimes used in safe 
deposit contracts. “Lessor” and “lessee” will be used here- 
after throughout this text. 

The distinction is important. If the relationship is that 
of a bailor and bailee character, the bank may be construed to 
be in possession of the contents of a box. In effect it is not in 
possession since all it does is control the access to the receptacle. 
If the relationhip is of the character of a landlord and tenant, 
then the bank is not held to be in possession of the box contents. 
The responsibility may be somewhat greater if the bailment 
definition is applied. 


2 Stevenson v. Columbia Bank of Lodi, 221 N.W. Rep. 752 (Wisconsin) Blair v. Reilly, 
175 N.E. Rep. 210 (Ohio). 





THE BANKING LAW JOURNAL 537 


Two cases dealing with this point are People v. Mercantile 
Safe Deposit Company (New York) 159 App.Div. 98 and 
National Safe Deposit Company v. Stead, 282 U.S. 58(4). 
In the former case the relationship was held to be similar to 
that of landlord and tenant. In the other case the court likened 
it to bailor and bailee. While there have been decisions which 
follow the first case, there are others which follow the second. 


CARE 


Whatever legal relationship is established, good legal opin- 
ion holds that the lessor’s duty is to exercise “reasonable care.” 
This may depend on circumstances. Courts in determining 
what is “reasonable care” consider how other well-managed 
vaults in the community have been operated, the type of vault, 
the construction, alarm systems, etc. Reasonable care may not 
be defined as the same as that exercised by other vaults in the 
community if they are NOT well-managed. 

The protection afforded safe deposit boxes should be equal 
to the protection given to the lessor’s own property. This need 
not mean that the lessor must insure property of the lessee 
because it insures its own. The lessor is not an insurer against 
loss.* 

If a lessor alleges, say, by advertisement, that its vaults 
are “burglar-proof,” or “fireproof,” etc. then it may be con- 
strued an-insurer of box contents. No such advertisements. 
or statements should be made.* 

Despite the fact that lessors need not insure box contents 
on behalf of their lessees, many lessors carry safe deposit lia- 
bility insurance obtainable in the domestic or foreign insurance 
markets. Such coverage is included in the blanket bonds issued 
to mutual and stock savings banks, but is available to com- 
mercial banks and trust companies under a separate policy. 
The insurer, under such insurance, assumes responsibility for 
defending claims of various kinds on behalf of the lessor. 


PERSONNEL 
Where there is sufficient volume of business to require full- 


8 Sagendorph v. First National Bank of Philmont, 218 App.Div. 285 (New York). 
4 Haugen v. First National Bank of Poulsbo, 244 Pac. 574 (Washington). 








538 THE BANKING LAW JOURNAL 


time personnel, the person or persons so selected should be 
efficient, careful, and capable of exercising mature judgment. 
He should be trained and made to realize the responsibility of 
his position. He should recognize a situation where snap 
judgment cannot be made and where it is advisable to confer 
with officers and possibly counsel. He should not allow him- 
self to be rushed into a quick decision on a questionable request 
for access. He should realize that he need not “refuse” access 
but he can always “defer” granting a request for access in 
order to be allowed a reasonable time for consultation. It is 
advisable to refrain from identifying him as “custodian,” since 
the word has a connotation of custody of property or bailment. 

Some banks may not have a volume of accesses and boxes 
to warrant the employment of a full time clerk to supervise the 
vault. Where the responsibility is then divided, all officers 
and clerks charged with vault operations should meet the re- 
quirements mentioned. 


EQuIPMENT 


Vault equipment should be kept in good condition. Failure 
to open on time, which may result in a delay to a customer 
contemplating removal of securities for sale, may cause trouble. 

Evidence that the equipment has been kept in good condi- 
tion and precautions have been taken against “lock outs” may 
help the bank in such an instance. The winding and checking 
of clocks and the opening and closing of vault doors should 
be in charge of officials and/or senior employees. Keep records 
of the periodical inspection of vault combinations and time 
locks, winding and checking of clocks, and opening and clos- 
ing of vaults. 


RENTAL PROCEDURE 


A new box renter may be making his first visit to the bank, 
or to any bank for that matter. A lasting impression will be 
made upon him if he is treated right. But that does not mean 
that all business that is offered should be accepted. It is im- 
portant to know with whom the bank is dealing. If the cus- 
tomer has a bank account, it is possible that the bank has satis- 
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fied itself concerning his references and background; if not, 
it should be done. 

If he has no account, he should be otherwise identified. Do 
not rent to anyone in an assumed name, unless he has the right 
to use that name, such as a pen name or trade name; the true 
name should then be cross referenced if the contract is filed 
under the assumed name. It is not desirable to rent to crimin- 
als. It may cause trouble for the bank and concern to other 
customers. Do not rent to a customer who gives his address 
in care of the bank as it complicates matters in giving legal 
notice, especially if his rent should become unpaid. 

Some banks may not rent to persons unless they are of legal 
age. If they do rent to minors of mature years, they will not 
allow appointment of deputies. Deputies need not be of legal 
age, but must be mature. 


RENTING THE Box 


Show a new lessee the boxes available and let him select 
at random the one he wants from those available. A record 
should be available showing the numbers of unrented boxes 
in the various size and price groups. There are certain motions 
to go through when making the rental. Explanation should 
be made of the type of key or lock that is used, emphasizing 
the fact that the keys that the customer has been issued for the 
box he selected have been under joint control. Separate the 
keys. 

When the lessee is ready to sign a contract,’ explain the 
various types. Let him choose the type. Do not give “legal 
advice” by instructing him how to rent the box. This is up to 
him to decide. If he should ask what may happen after his 
death if an envelope is in the box marked as the property of 
another, do not attempt to give him any “legal advice” on that 
point either, since the disposition of such matters must be left 
to the discretion of persons charged with administration of his 
estate and in accordance with the laws at that time. 


INDIVIDUAL CONTRACTS AND DEPUTIES 


A common contract is the individual rental with provision 


5 See the footnote appearing at the conclusion of this article. 
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for the appointment of a deputy or deputies. If the lessee ap- 
points a deputy, have the proper form signed. If the deputy 
is not with the lessee, consider the advisability of permitting the 
lessee to take away a form to be signed and returned. Keep 
a record that he has such a form. It is best to have both parties 
present in order that the lessee may identify the deputy and 
witness his signature. 


Co-LEssEE CONTRACT 


Some banks provide for rentals on co-lessee contracts. This 
may be a form that gives the survivor of the lessees the right 
of access. The bank should consider its policy in this respect. 
The co-lessee contract, which, by its terms, grants the right 
of access to the survivor, is one that is looked upon with favor 
by some banks and disapproved by others. In the event of the 
death of one of the lessees under such a contract the survivor 
would have the right of access provided there is compliance 
with any local tax restrictions. It is also possible that such 
a contract may provide that access may be had by the accredited 
representative of the deceased lessee. 

Another type of co-lessee contract will permit access to 
either of the lessees during his lifetime, but, after death of one, 
only to the accredited representative of the estate of the de- 
cedent and the survivor, or by one or the other of them by their 
mutual consent. There must be compliance with tax restric- 
tions, if any. 

Under both types the lessees, by signed agreement may ap- 
point deputies pursuant to the rules and regulations of the 
lessor and on forms provided by it. 

Employees of banks should avoid describing such contracts 
in a way that misleads customers into believing they are vehicles 
for the transfer of title to property. (hence the use of the word 
“co-lessees” instead of “joint tenants”). Any statements about 
such contracts should be limited to an explanation of how access 
may be granted after death and not what happens to title of 
property in the box if any. 

Some states have statutes on the subject. There are a 
number of cases dealing with it, 
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F IDUCIARIES 


If the lessee is a fiduciary, such as an executor, administra- 
tor, or trustee, the box should be leased on that basis with a 
clear indication of the fiduciary relationship. Proper papers 
should be filed to indicate the authority of the fiduciary. Some 
banks, by advice of counsel, feel that unless a will or other 
instrument from which a fiduciary derives his authority clearly 
expresses the right to delegate discretionary power, or specific- 
ally states he may appoint someone for access to a safe deposit 
box, such fiduciary cannot appoint a deputy for safe deposit 
access. The decision of whether or not to accept such an ap- 
pointment resolves itself into a determination of whether or 
not counsel feels access is a “ministerial” act or an “act of 
discretion.” If they consider it the former, lessors will permit 
the delegation. A “ministerial” act is one that requires no 
exercise of discretion. 

In one state at least (Massachusetts) this subject is covered 
by case law.° Some other states make statutory provisions for 
delegations of access authority by fiduciaries. 

Where there are plural fiduciaries they may make access 
arrangements to suit themselves, provided it is in accord with 
the bank’s policy regarding the points in the foregoing para- 
graph and in accordance with any statutory or case law in 
the state. - 

Every bank has occasion to deal with a fiduciary when a 
lessee dies and the points emphasized in these paragraphs 
should be kept in mind for this reason. 


CoRPORATIONS 


If the person is acting for a corporation, he should so sign. 
A corporate resolution regarding access arrangements should 
be filed. If necessary, a certificate of election should be filed. 
Do not rely on a corporate resolution with respect to a bank 
account. It should be specific with reference to safe deposit 
box. Do not deviate from the terms of the corporate resolu- 
tion. Access requirements should be changed only in a proper 
manner. 


5 West v. State Street Exchange, 250 Mass. 537. 
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UNINCORPORATED ASSOCIATIONS 


Arrangements for rental and access to the box of an un- 
incorporated association are made substantially in the same 
manner as in the case of a corporation. 


PARTNERSHIPS 


If a box is rented to a bona fide partnership, the contract 
should indicate this by its phraseology. Partners sometimes 
will sign only the firm name, but some lessors feel it is advisable 
to also have a record of the individual signatures of the part- 
ners. Is should be clear as to which partners are general and 
which are special since the latter have limited powers. The 
signed instructions for access may include the right of access 
to a non-partner, such as a deputy. 


MIscELLANEOUS CONTRACTS AND SUPPLEMENTS 


There are other types of rentals which are special cases, 
such as rentals to escrowees, court officers appointed by special 
court order, etc. Try to direct such business away from the 
safe deposit vault to a safekeeping or custody arrangement. 


Contracts or supplemental forms provide for address, both 
residence and business, references, specimen signatures, and 
physical descriptions of persons authorized. The maiden name 
of the mother of the peron authorized is sometimes recorded 
as something unlikely to be familiar to an impostor applying for 
access and whose identity is challenged. Some banks obtain 
finger prints. Passwords selected by the lessee are sometimes 
used. Forms should not be issued indiscriminately. If forms 
are released to be taken off the premises, make a record of the 
person to whom issued and for what purpose. 


A power of attorney form is sometimes used by an absent 
individual lessee to name someone to go to the box for an un- 
specified purpose. The lessee cannot be physically present to 
sign a deputy form. Use the bank’s form for this purpose. 
Avoid acceptance of general powers of attorney. Do not re- 
lease blank powers except to, or on the instructions of, lessees 
themselves. 
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Some banks combine all types of contracts on one form and 
others have separate forms. Contracts are confidential ar- 
rangements between the lessors and lessees. 

Contract forms should be reviewed frequently to make sure 
they are not outmoded. 

Be sure the lessee is aware of the rules ond regulations to 
which he agrees. A receipt for payment of rental acknowl- 
edged by the lessee may recite them. 


CarE OF Keys anp Locks 


A careful system of protection for keys and locks is import- 
ant to protect the bank. It is for the benefit of the customers 
as Well as the bank. If it is properly explained, it will create and 
maintain good will. The care of keys is something about which 
a lessee is especially concerned since his key is the symbol of 
safety for his valuables. A carefully operated key system 
benefits the employees since it precludes a charge that any em- 
ployee at any time had sole control of a key to a customer’s box. 

There are several types of key locks designed for use on 
safe deposit boxes. Among these are the following which have 
been described by a safe and lock company. 


Frxep TUMBLER Lock 


This type of lock is commonly used. As the term implies, 
the tumblers are fixed to a lessee’s key. It is generally con- 
sidered that the best control over unrented keys for this type 
of lock is to either keep them in envelopes corresponding with 
the box or lock numbers or hang them in a slotted tray special- 
ly designed for that purpose. New tumblers can be fiitted to 
these locks if it is desired to change them to a key with different 
cuts. This work should only be done by a lock manufacturer 
specializing in this type of lock. 


CHANGEABLE Key Lock 


This lock differs from the ordinary key lock, since the ele- 
ments which make the different key changes are variable. In 
this type of lock the tumblers are changed by using a changing 
key instead of taking the lock apart. The keys are usually in 
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sealed envelopes. When the lessee selects an envelope at ran- 
dom, breaks the seal and removes the keys, he is the first person 
to see or touch the keys since the envelopes were sealed. The 
lock is set to the keys with assurance that there are no other 
keys which will operate the lock. The lock can be reset to new 
keys every time a change is desired. A change can be made 
only with the door open and the bolt in the locked position. 
It is necessary to insert the lessee’s key whenever such a change 
is desired. 


COMBINATION Locks 


There are also combination locks which should be set up by 
customers themselves under direction of someone familiar with 
the operation. The lessor should not be aware of the numbers 
used. Whenever a combination safe is being opened, the vault 
employee should not stand close enough to see it operated. In- 
stall “blinders” on the locks to prevent the numbers from being 
seen by anyone but the operator. Locks and/or collars on 
combinations are advisable to prevent their operation until 
proper persons authorized for access are present. 


Krys To UNRENTED BoxEs 


Keys to unrented boxes should be kept under joint control. 
It is dangerous to allow one employee to have custody of such 
keys, and it is unfair to the employee, the customer, and the 
lessor. 


CARE OF Krys AND Locks IN TRANSIT 


It is often necessary to send keys and/or locks to an ac- 
credited safe or lock company. Shipments of new locks are 
also received periodically. These should be in the custody of 
at least two responsible employees at all times, that is from the 
time they are removed from the key or lock safe (which should 
also be under dual control) until they are shipped to the ‘safe 
or lock company, or vice versa. Individual responsibility for 
keys or locks must be avoided at all times. It follows that locks 
affixed to doors of wnrented boxes should be under joint con- 
trol so that no one employee can open them. This includes 
all types of locks. Spare locks should be similarly controlled. 
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Key and lock work should be performed by an accredited safe 
or lock company or its equivalent. To further the continu- 
ance of joint control it is important that a proper record be 
kept of the dispatch or receipt of all keys and locks. 


Krys To RENTED Boxes 


A bank should never willingly come into possession of keys 
to rented boxes. The lessor should not accept lessee’s keys for 
safekeeping since by so doing it then has full control of access.’ 
Bank examiners may criticize instances of such custody.° 

Keys should not be left in the safe door while lessee goes 
to a coupon room. The keys should always be under his obser- 
vation. The safe door should be locked shut when the customer 
goes to a booth. This is especially important if the door is 
equipped with a combination lock. This precludes a charge 
that a bank employee dishonestly made a duplicate key or 
tampered with the lock on the door. 


Keys ReEceErvep sy Marm. 


If keys are returned with no message it may be advisable 
to return the key immediately under seal by registered mail 
to the last known address asking for signed instructions. Cir- 
cumstances alter cases, however. Proceed with caution based 
upon the history of the case, possibly retaining the key under 
joint control, but with full recognition of the implications in- 
volved in such custody. 

If a key is received by mail with a letter signed by the lessee 
indicating that the box is empty, the safe should be opened in 
the presence of at least two persons, one of whom could be a 
notary. A signed statement should be prepared and a copy sent 
to the lessee by registered mail. 

If a key is received with a letter stating that the box is 
empty, but it is found to have certain contents, it is possible 
that, depending upon the value and circumstances, the con- 
tents could be shipped in accordance with subsequent direc- 
tion of the lessee. If the contents appear to be papers of no 


7 Miller v. Charters and Citizens National Bank, Peru, Indiana, 187 N.E. 67. 
5 See the footnote appearing at the conclusion of this article. 
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value, some lessors ship them by registered mail, listing the 
contents in an affidavit. 

If a key is received with a letter requesting the forwarding 
of contents, the lessor may decide not todo so. The key is then 
returned by registered mail with a power of attorney form re- 
questing the lessee to nominate someone, other than an employee 
or officer of the lessor, to remove the contents and surrender 
the box. If the latter solution fails, the banking department 
of the lessor may be willing to act as attorney-in-fact for the 
lessee upon receipt of a list of the contents, shipping instruc- 
tions, and fee for expenses and service. 

In all cases described, the envelope in which the key is re- 
ceived should be opened in the presence of at least two people. 


Krys Founp ON PREMISES 


If a safe deposit key is found on the premises of the vault, 
some lessors, depending upon the circumstances, feel it is ad- 
visable to destroy it and do nothing more. If keys do not bear 
box numbers the keys would not be identifiable. Refrain from 
affixing a numbered keytag or other identification to issued 
keys. 

Other lessors, especially if key is identified, feel it may be 
advisable to carefully place the key, and record of its finding, 
in safe keeping under joint contro] pending the time it is claimed 
by the lessee, who may be traced. Thereafter they get a full 
signed release on the box and rent a new safe with new keys, 
etc. 

Whichever course is pursued, there should be full recogni- 
tion of the risk involved in temporary custody of the key.® 


New REeEnTALS, EXcHANGES AND SURRENDER 


When boxes are rented, make a practice of advising lessees 
to keep keys separate in envelops provided by the lessor. .The 
contract should provide for lessee’s signature acknowledging 
receipt of two keys. Contract forms can provide for a record 
of the initials or signatures of the two employees who delivered 
the keys to the lessee from joint control and in the presence of 


8 Guaranty Trust Co. v. Diltz, 98 S.W. 596. 
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the lessee; they should similary sign for keys returned to joint 
control as a result of a surrendered box. 


Lost Krys 


If one key is lost the lessee must return the duplicate and 
receive two new keys for a new lock or box. If both keys are 
lost, an appointment can be made with a mechanic from an ac- 
credited safe and lock company to force the lock at the ex- 
pense of the lessee. It is preferable not to force a lock for the 
deputy of a lessee without written instructions from the for- 
mer. If the lessee has had an unauthorized duplicate made it 
is reasonable to ask him to return it for destruction and at the 
same time ask him to change the lock on the box or give him 
a new box and charge him for a new key. If a deputy re- 
quests access with an unauthorized duplicate, you may wish 
to defer access until confirmation from the principal is re- 
ceived. 


Lock CHANGES 


The lock of a surrendered or exchanged safe should be 
changed before re-rental. On the “fixed tumbler” type, the 
lock should be changed for one of the spare lock equipment 
or for one on another unrented box. No record is to be kept 
of where the lock has gone. 

A lock identification system prevents the use of the same 
lock on the same box more than once. The number of the lock 
removed is noted on a history card of the safe and no lock of the 
same identification number is placed on the same safe twice. 
This identification number is never to be used to trace the lo- 
cation of a lock. If it is the changeable key lock, the lock should 
be reset to the “unrented” position to be opened with a “stock” 
key. Both nest and tin should be examined in the presence of 
the lessee when he surrenders his box and the signed record 
can include this point. 


New EQuiIPpMENT 


All locks and “fixed tumbler lock” keys should be tested by 
two people, and there should be assurance that the “fixed tumb- 
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ler” keys received are not duplicates of keys of the present 
equipment. Stamped numbers on keys should NOT corres- 
pond with safe numbers. If this is second hand equipment, 
“fixed tumbler” locks should be changed. All nests and tins 
should be examined to be sure they are empty. 


GUARD AND GRILLE GaTE KeEys 


Guard keys may be referred to as such or as “preparatory” 
keys, but, obviously, never as “master” keys. Such a key must 
be used before a lessee can open his box with his own key. 
Vault clerks should retain control of the guard keys and never 
permit their use by lessees. A careful record should be kept 
of the number of guard keys in existence and of their custody, 
including spares, and they should never be taken off the 
premises. 

A careful procedure should be followed during the relief 
of the regular attendant to be sure that only authorized sub- 
stitutes or officers have possession of keys. If the lessor has 
adopted a policy of permitting its employees in control of guard 
keys to rent boxes of their own in the vault, such employees 
preferably should be given access by other employees, perhaps 
after hours. A lessee seeing a vault clerk open a box of his 
own may receive a wrong impression. 


Access MEtTHops 


Methods used by lessors in granting access differ with phy- 
sical arrangements. A basic principle, regardless of physical 
arrangements, is that no access shall be granted unless the per- 
son’s right to access has been verified and he has been properly 
identified. A key is no proof of right of access. Documents 
exhibited as evidence of access authority must be valid and left 
with the lessor for filing. The right to access should be verified 
regardless of how well known the person may be to the per- 
sonnel of the bank. 

Cancellations of authority, those of deputies for instance, 
should be immediately reviewed upon receipt by persons 
charged with the operation of the vault. The records should be 


5 See the footnote appearing at the conclusion of this article, 
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changed promptly. If one unauthorized access is granted, a 
court might infer that others were allowed in other cases. Ref- 
erence to records to verify access authority should be done in 
such a way that the lessee being checked cannot see the names 
of other lessees in the files. 

Require a signature, or equivalent in special cases, for every 
access regardless of whether or not the visitor is known.’ It 
should conform to the specimen on file. But verification of the 
right of access is of paramount importance, especially when the 
applicant is recognized. 


ReEcorD OF ACCEss 


Keep a record of access by use of a slip controlled by slip 
number. Provide for recording of visitor’s signature, or name, 
if he cannot sign except by mark, etc.; time in and out; date; 
initials of the employees who identified the visitor and verified 
his authority; initials of the employees who escorted him to 
and from the booth, if used, and examined it, identifying it 
by number; number of persons accompanying the visitor with 
his consent, if any; the initials of the employees who opened his 
box and locked it, or saw it locked by the visitor, and the initials 
of the employee who examined the floor of the vault near the 
visitor, if he did not use a room. Also include a record of the 
box number and title of the rental. It should be noted that 
identification need not be solely by signature if the visitor is not 
recognized. 

‘The date and number of the slip may be posted to a cumu- 
lative visitation record card, filed by box number, cr equivalent 
record. 

The customer must enter the vault to open his box so that 
while it is open it is in his full view. He must not be left alone 
in the vault. A good practice is to ask if he wishes to insert the 
key himself and handle his own tin box. Many customers do 
not wish to do so if their boxes are located in a high tier. When 
the tin box is removed, the customer is escorted to a coupon 
room. When the compartment is locked the key should be 
tried in the customer’s presence. If the tin box is carried by 


5 See the footnote appearing at the conclusion of this article. 
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an employee of the vault, it should be in full view of the cus- 
tomer. 

Do not allow the customer to leave the coupon room with- 
out taking his tin box with him. If the lessee takes the tin box 
off the premises, keep a record that he has done so. When the 
customer returns with the tin box, the coupon room and sta- 
tionery therein should be examined thoroughly. Keep sta- 
tionery at a minimum supply in order to facilitate examination. 
Keep no waste paper baskets in coupon rooms as waste paper 
too must be examined. It is obviously better for a customer to 
go to a coupon room for the sake of privacy and to avoid dan- 
gerous congestion in the vault. Avoid assisting lessee in cutting 
coupons or otherwise handling or viewing contents. 


COLLECTIONS 


Rentals may mature on just one day in the year and col- 
lections for new rentals made on an adjusted basis. Another 
system may provide that rentals mature on the first day of a 
month or some other selected common date. Another system 
may provide for maturities on the anniversaries of rentals. 
Bills for maturing rentals may be mailed at a prescribed period 
in advance of maturity. Arrangements can be made to charge 
bank accounts with the consent of the lessee depositors. 

A ledger record is usually kept of all charges and pay- 
ments. When payments are made, keep a record of the form 
of payment, whether by cash or check and on what bank the 
check was drawn. A payment receipt record is also kept. 

If rental is unpaid, resort must be made to statutory or 
contractual remedies if all other efforts to collect fail. 


REcorRDs 


All records should be kept in good condition. They may 
be called for in a court case involving the bank. A bad im- 
pression can be created if records are in poor condition. 
Periodical audits and inspections influence personnel to keep 
records in good shape. 

There sometimes is confusion in the minds of bankers about 
how long they should keep records of safe deposit boxes. Some 
feel they should keep them indefinitely. 
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In the absence of any legal requirements, follow the prac- 
tice of destroying all records of surrendered boxes after ten 
years from the dates of surrender. Access slip records for both 
rented and unrented boxes may be destroyed after the slips 
are ten years old. If litigation is pending, keep records in- 
definitely regardless of destruction schedule.® 


DEATH 


The death of a lessee normally precludes access by anyone 
except by court order or by the accredited representative of his 
estate. (See Fiduciaries for restrictions.) Some states pro- 
vide statutory procedure for the prompt opening of the safe 
prior to the appointment of the accredited representative of the 
estate for the purpose of searching for a will for delivery by the 
lessor to the court, for the immediate removal of any cemetary 
deed and for the delivery of life insurance policies to named 
beneficiaries. This is done with any necessary consent of tax 
authorities. A signed record is kept. 

The burden of determining who is to open a box under 
some of such procedure is placed squarely on appropriate courts 
who may, at their discretion, deny box opening petitions made 
by persons whom the courts feel are not entitled to them. 

Some banks in some states by common practice allow the 
next of kin, or others, to search for a will, cemetery deed, etc. 
Whatever the common practice is, it should be carefully ob- 
served with full realization of risks. Complete records should 
be maintained. 

After his appointment, the accredited representative of the 
estate of a decedent is entitled to access depending upon the 
nature of the appointment, evidence of which must be filed with 
the lessor. Such evidence should be carefully reviewed. Tax 
restrictions, if any, must be observed. 

If a co-lessee dies, it may be necessary to require the pres- 
ence of the survivor at any access to the accredited representa- 
tive of the estate of the decedent or it may be necessary to re- 
quire the presence of one or the other. Contracts in effect and 
statutes applicable, if any, must be reviewed. Tax restrictions 
if any, must be observed. 


5 See the footnote appearing at the conclusion of this article. 
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Normally, the death of a person, other than an individual 
or co-lessee, does not serve to interfere with access by others 
who are or may become authorized to the box. Review each 
case. 

The death of a sole fiduciary usually precludes access to 
the box except .to his accredited successor or by other proper 
court procedure. If access is allowed to his successor, it is good 
practice to request the presence or consent of the accredited 
representative of the estate of the deceased fiduciary. If one 
of plural fiduciaries should die, under some state laws and 
practice, the survivors have the right of access without inter- 
ruption, but contracts and law in all such cases should be re- 
viewed in the particular state. 

If no accredited representative of an estate has been ap- 
pointed within two months of the date of death, lessors should 
review the Internal Revenue Code regarding the filing of 
Treasury Forms 704 and 705 relating to resident, and non- 
resident-non-citizen, decedents, respectively. 

It is important that immediately upon notice of death or 
incompetency, everyone charged with the operation of the vault 
be advised and the records changed. Deputy appointment 
forms and contracts should be reviewed to see if the point is 
covered. 

Some lessors, by common practice or otherwise, actively 
participate in, or make, inventories of decedent’s boxes for 
tax or other purposes. Safe deposit authorities feel that such 
procedure unfairly involves the lessor in something which should 
be avoided. No adequate compensation is received. Person- 
nel is not adequate or competent to make such inventories. In- 
ventories by, or with the assistance of, lessors may create em- 
barrassing situations. Disputes may arise as to ownership and 
value of contents. Jewelry is difficult to appraise and describe 
except by experts. Avoid participation in inventories except 
when it is necessary to do so to police the access to be sure noth- 
ing is removed but a will, cemetery deed, etc. If complete in- 
ventories must be made, a signed record should be kept. 


INCOMPETENCY 


In the event a lessee is legally adjudicated an incompetent, 
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access may be had by the fiduciary appointed to handle his 
property. Usually, no inheritance tax restrictions, if any, apply 
unless the incompetent subsequently dies. Access is then 
granted to a box of a deceased individual with consideration 
given to the interest and status of the fiduciary who had custody 
of the incompetent’s property prior to the latter’s decease. 


CONCLUSION 


No chapter of this size can adequately cover the numerous 
phases of the operation and control of a safe deposit vault. 
Even a manual must leave much to the sound reasoning of the 
officers of the bank who are paid to exercise good judgment. 

If a claim is ever made against your bank, observance of 
some of the points may help prove you have exercised “reason- 
able care” or better. Operations not matching some of the 
requirements mentioned herein, or the many others not in- 
cluded, may still be quite safe, but consideration of the psycho- 
logical effect on an uninformed jury is important. 

Attendance at meetings of bankers associations, safe de- 
posit associations and other educational bank gatherings at 
which safe deposit is discussed will be beneficial. 

5 Digest of Opinions of the Office of the Comptroller of the Currency Relating to Powers 
and Operations of National Banks, Miscellaneous Opinions, September, 1950: 


9660. Access to Safe Deposit Bozes. 

It is the position of this office that a national bank renting safe deposit: boxes should 
keep signature cards of holders on file, and use entrance slips when customers enter 
the vault. The bank’s guard key should be placed in the custody of one of the bank’s 
officers or authorized employees and should not be available to any of the box holders. 
Customers should be required to keep their own keys in their possession and bring 
them to the bank when they desire to gain admittance to their safe deposit boxes. 
The Bank should not retain customers’ keys for their convenience. 


9670. Destruction of National Bank Records.. 
There are no federal statutory provisions covering the destruction of records by 
national banks, and therefore banks should be governed in this respect by the existing 
state law. However, care should be exercised not to destroy any records covering 
matters which are not finally settled beyond all likelihood of controversy relative thereto. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Liable for Paying Forged Checks 
Despite Lack of Notice From Depositor 


In a great number of decisions in the United States a 
typical situation occurs: a culprit has committed fraud or 
stolen money and two innocent parties must go to trial to see 
who will bear the loss. Such a case occurred recently resulting 
in a rule of law contrary to banking interests. Whether it is 
right or wrong is difficult to say. 

A depositor had a relatively inactive account in a bank 
which sent her statements only when checks were written on 
the account. The depositor’s husband forged several checks 
and when the bank statement and checks arrived at the de- 
positor’s residence he intercepted them. When she finally 
discovered the forgeries she notified the bank which refused 
reimbursement because it had received notice of the forgeries 
after the three months period required by statute. In ruling 
against the bank the court construed the statute to mean that 
a bank would not be liable for paying forged checks only if 
the depositor failed to give timely notice of forgery after actu- 
ally receiving the canceled checks. The fact that the depositor 
had consented to the bank’s mailing of the statement and can- 
celed checks did not relieve the bank of liability. Benge v. 
Michigan National Bank, Supreme Court of Michigah, 67 
N.W.2d 721. The opinion of the court is as follows: 


CARR, J.—Plaintiff brought this action in assumpsit in the circuit 
court to recover money paid out by defendant on forged checks and 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 570. 
564 
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charged to her account. The cause was submitted and determined on 
a stipulation of facts. In 1939 the plaintiff, then Dorothy I. Shaft, 
opened a commercial account in the Central National Bank of Battle 
Creek, Michigan. At that time she signed a signature card containing 
a statement that she agreed to certain rules and regulations appearing 
on the reverse side of said card. Among such rules was one authoriz- 
ing the bank to give notices to depositors personally, or by mail, or by 
publishing for four successive weeks in a Battle Creek paper. For a 
number of years no check was drawn against the account, and there 
remained on deposit on April 8, 1950, the sum of $5,465.77. While the 
account remained inactive the bank did not send statements to plain- 
tiff. It is conceded that the defendant in the present case succeeded to 
the rights and obligations of the Central National Bank before the oc- 
currence of the matters giving rise to the present case. 


In 1945 plaintiff removed to Florida where, on February 27, 1950, 
she married John E. Benge. On April 8th following she drew a check 
in the sum of $1,550 on her account in the defendant bank which check 
was duly presented and paid. On April 20th thereafter defendant sent 
a statement of account and the canceled check to the plaintiff, and the 
record indicates that she received them. During the period beginning 
April 28, 1950, and ending July 17th of the same year, twelve checks, 
on which the plaintiff's signature was forged by her husband, were 
presented to defendant and paid. Subsequently two other checks, one 
for $50 and one for $15, both forgeries, were presented and payment 
refused because of insufficient funds. Both of the latter checks were 
payable to J. E. Benge, plaintiff's husband. 


On May 20, 1950, and at intervals thereafter, defendant forwarded 
to plaintiff, at her address in Lake Worth, Florida, statements of ac- 
count together with canceled checks for each period covered. It is 
agreed that plaintiff did not actually receive such statements and vouch- 
ers because, after reaching her residence, they were intercepted by her 
husband. On or about August 20, 1951, defendant sent to plaintiff's 
address, in the usual course of business, a statement of account. Plain- 
tiff received this communication and immediately thereafter notified 
defendant that checks paid by it, as above indicated, had been forged. 
Her demand for reimbursement because of payment of the forged checks 
was refused, whereupon the present case was instituted. Plaintiff had 
judgment in the trial court, and defendant has appealed. 


The stipulation of facts does not disclose any basis for a conclusion, 
or claim, that plaintiff was negligent in any respect or that she is estopped 
to maintain the present action because of any act or omission on her part. 
The situation is that defendant honored checks on which plaintiff’s 
name had been forged and charged the same against her account. It 
is not open to question that the relation existing between the parties 
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was that of debtor and creditor, and that the bank owed to plaintiff 
the duty to make no payments out of her account except on her order. 
Under the common law rule the violation of such duty gives rise to 
a cause of action. It is defendant’s claim, however, that recovery 
in the instant case is barred under the provisions of P.A. 1907, No. 95, 
C.L.1948, § 487.661, Stat.Ann. § 23.371, which reads as follows: 


“No bank shall be liable to a depositor for the payment by it 
of a forged or raised check unless within 3 months after the return 
to the depositor of the voucher of such payment such depositor 
shall notify the bank that the check so paid is forged or raised.” 


It is the claim of the defendant that, because the statements and 
canceled checks were sent by mail to plaintiff's address in Florida, it 
is in position to claim the benefit of the statutory provision quoted 
notwithstanding the conceded fact that plaintiff, because of the wrong- 
ful act of a third party, did not actually receive them. It is argued in 
substance that there was a “return to the depositor” of the vouchers 
showing the payments, that it was in no way responsible for the act 
of the wrongdoer, and that, not having been notified within the three 
months period that the checks were forged, it is entitled to invoke the 
statute to preclude recovery by the plaintiff. It is the position of counsel 
for the appellee that defendant’s claim is not well founded and that 
the statute must be construed as requiring actual delivery to the de- 
positor, and failure to give the specified notice, in order to relieve the 
debtor bank from liability in a situation of this character. The issue 
thus becomes, primarily, a matter of statutory construction. 

The precise question involved has not heretofore been determined 
by this Court. In Detroit Piston Ring Co. v. Wayne County & Home 
Savings Bank, 252 Mich. 163, 233 N.W. 185, 188, 75 A.L.R. 1273, lia- 
bility was asserted against the defendant bank because of its action 
in honoring checks on which the indorsements of payees had been forged. 
It was held that the forged indorsements did not render the checks 
forgeries within the meaning of the statutory provision above quoted. 
In discussing the question as to the scope of said provision it was said: 


“This statute was enacted for the purpose of giving the bank 
prompt notice that a check has been forged or raised. This could 
be readily discovered by the drawer of the check immediately 
upon its return to him. He knows his signature better than any 
one else. He might not know the signature of a payee with whom 
he was unacquainted, and it might take longer than three months 
to discover that the check had been indorsed by some one other 
than the payee. Similar cases have been before the courts in other 
states, and it has been uniformly held that the statute only ap- 
plies to facts that necessarily must be within the knowledge of 
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the drawer at the time of the return of the check to him, namely, 
whether his name has been forged, or the check raised, or the 
name of the payee changed. It has not been applied to the forg- 
ing of the indorsement of the payee.” 


Obviously a depositor on whose account forged checks have been 
paid is not in position to discover such fact unless and until he receives 
such checks, or notice of payment thereof, from the bank. When the 
instruments come into his possession he is, at least under ordinary cir- 
cumstances, charged with the duty of making a reasonable examination, 
as contemplated by the quoted statute, for the purpose of detecting pos- 
sible forged or raised checks. If he discovers such, then it becomes his 
duty to notify the bank accordingly and unless he does so within the 
three months period he may not recover because of the breach of duty 
on his own part. Clearly, however, such duty does not arise unless 
he is given the opportunity to discover what has occurred—unless he 
has, personally or by his duly authorized agent, received the forged 
or raised instruments. Under the terms of the statute the sending 
of the canceled checks, with accompanying statements, to the correct 
address of the depositor is not sufficient to preclude liability on the 
part of the bank if it pays forged or raised checks against the de- 
positor’s account unless the depositor is given the opportunity to ex- 
amine the same, which implies that they must come to his personal 
possession or that of his authorized agent, and then fails to give the 
notice that the statute requires. Such interpretation is consistent with 
the language of the Court in Detroit Piston Ring Co. v. Wayne County 
& Home Savings Bank, above quoted. 

In McCarty v. First Nat. Bank of Birmingham, 204 Ala. 424, 85 
So. 754, 756, 15 A.L.R. 153, the court discussed at some length the 
relation existing between a bank and a depositor, recognizing the gen- 
eral rule that the former is bound to know the signature of its depositors, 
and that a depositor to whom accounts and vouchers have been re- 
turned owes the duty of examining the same and advising the bank 
as to any improper action taken. In discussing this phase of the case, 
it was said, in part: 


“Tn all of the reported cases, this duty of diligence was imposed 
upon the depositor by reason of the fact that his passbook and 
canceled checks had actually been returned to him, so that notice 
of the forgeries was placed in his possession, and knowledge of 
them thereby made immediately accessible. The rationale of the 
rule is that, having been furnished with the means of knowledge, 
it is the depositor’s duty to know; and, knowing, he is under the 
further duty of informing the bank of whatever he finds to be 
wrong... . 

“A statement of account, though prepared and ready for de- 








558 THE BANKING LAW JOURNAL 


livery, does not become a stated account, with legal consequences, 
until it is actually placed in the hands of the party to be charged, 
and, with knowledge of its purport, he has acquiesced in its cor- 
rectness. Comer v. Way, 107 Ala. 300, 19 So. 966, 54 Am.St.Rep. 
93; 1 Corp.Jur. 679, § 250. Manifestly the balanced passbook 
could not have become a stated account until after its reception 
by plaintiff on September 4, 1914. The theory upon which a de- 
positor is required to examine his balanced passbook and his can- 
celed checks within a reasonable time and with due care after 
they are returned to him by the bank, and to report errors and 
irregularities, if any there be, with reasonable promptness to the 
bank, is that, if he fails to do so, the bank may rightly presume 
that previous payments of checks were properly made upon the 
authority of the depositor, and that they have his sanction and 
approval, and that, so presuming, the bank may be naturally in- 
duced to make similar payment of similarly forged or unauthorized 
checks in the future.” 


Consistent with the theory that a depositor must have an opportunity 
to actually examine statements and canceled checks returned to him 
before being charged with the duty of giving notice to the bank is the 
holding of the Circuit Court of Appeals of the Eighth Circuit in England 
Nat. Bank v. United States, 282 F.121, 126, 127, where it was said: 


“Tt is the duty of a bank, upon the request of a depositor there- 
of, to furnish him a statement of the account, and to accompany 
that statement with the checks it has paid as vouchers for such 
payments. It is the duty of a depositor, who receives such a 
statement and such paid checks, within a reasonable time to ex- 
amine them, to ascertain whether or not the account is correct, 
and whether or not the paid checks are just and legal vouchers 
for the amounts charged on the account of them, and, immediately 
upon the discovery of any error in the account, or any fraudulent 
altered or defective paid check or voucher, to notify the bank there- 
of, in order that it may at once proceed to protect itself before 
others exhaust the property of the wrongdoer who caused the loss; 
and the negligence or failure of the depositor to make the exam- 
ination within a reasonable time, or speedily to notify the bank 
after his discovery of an altered, defective, or fraudulent check or 
voucher, is in law a conclusive admission of the correctness, of 
the account and the legality and justice of the vouchers, upon 
which the bank has the right to rely, and which the depositor 
may not consequently deny. Leather Manufacturers’ Bank v. 
Morgan, 117 US. 96, 106, 107, 108, 109, 110, 112, 113, 115, 6 S.Ct. 
657, 29 L. Ed. 811; [President, Directors and Company of Bank of] 
United States v. [President, Directors and Company of] Bank of 
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[State] Georgia, 10 Wheat, 333, 343, 6 L.Ed. 334; Robb v. Vos, 155 
US. 13, 39, 40, 15 S.Ct. 4, 39 L.Ed. 52; First Nat. Bank [of Phila- 
delphia] v. Farrell, 3 Cir., 272 F. 371, 376, 16 A.L.R. 651; Citizens’ 
B. & T. Co. v. Hinkle, Adm’r, 126 Ark. 266, 277, 189 S.W. 679. 
These rules of law were discussed, considered and established in 
the courts of the United States in the case first cited in 1886, 
and they have since been repeatedly affirmed and followed in a 
long line of decisions too numerous to cite.” 


Likewise recognizing the general rule that the depositor is entitled 
to actual possession of paid and canceled checks drawn on his account 
is Van Dyke v. Ogden Savings Bank, 48 Utah 606, 161 P. 50. 

In Lincoln National Bank v. Morgan, 46 Ohio App. 9, 187 N.E. 
646, the defendant bank paid forged checks drawn on an account created 
by a guardian for the benefit of a minor ward. Apparently the can- 
celed checks were sent to an attorney who had filled out the signature 
card in the name of the guardian and who, as it was claimed, com- 
mitted the forgeries. In seeking to defeat recovery in the trial court 
the bank relied on Section 11225—1 of the Ohio Code, which read as 
follows: 


“No bank which has paid and charged to the account of a 
depositor any money on a forged or raised check issued in the name 
of said depositor shall be liable to said depositor for the amount 
paid thereon unless either, (1) within one year after actual writ- 
ten notice to said depositor that the vouchers representing pay- 
ments charged to the account of said depositor for the period 
during which such payment was made are ready for delivery, or 
(2) in case no such notice has been given, within one year after 
the return to said depositor of the voucher representing such pay- 
ment, said depositor shall notify the bank that the check so paid 
is forged or raised.” 


In sustaining judgment for the plaintiff it was pointed out that the 
canceled checks had not been returned to the depositor, that the party 
who committed the forgery did not stand in that position, and that 
“to avail itself of the privileges of the statute the bank must bring itself 
strictly within its provisons.” The court further expressed the opinion 
that the legislature did not intend to relieve from liability unless the 
depositor had received notice of the payment of forged instruments. 
It is a fair inference that the court construed the reference in the statute 
to the “return” to the depositor of the canceled vouchers as, in effect, 
requiring the receipt thereof by the depositor. We think that the statu- 
tory provision involved in the instant case must be given a like inter- 
pretation for the reasons above considered. A depositor who does not 
receive knowledge, or the means of knowledge, that forged checks have 
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been paid by his bank and charged against his account may not be 
denied the right to recover because of his failure to give the notice 
contemplated by the statute. Had the legislature intended any such 
result, we think the intent would have been clearly expressed. 


Under C.L.1948, § 439.107, Stat.Ann. § 19.147, notice of dishonor 
of a negotiable instrument is deemed sufficient if duly addressed and de- 
posited in the post office. No analogous provision was incorporated in 
the statute involved in the instant case. It may be conceded that proof 
of sending statements and canceled checks by mail raises a presumption 
of receipt, but in the case at bar it is stipulated that plaintiff did not 
in fact receive them, nor were they received by anyone duly authorized 
to act as her agent for that purpose. In the interpretation of the stat- 
ute we are bound by the language of the legislature read in the light of 
previously established and recognized rules of the common law. 


Counsel for appellant raises a further question based on the language 
of the signature card above mentioned. It is insisted that by signing such 
card plaintiff in effect consented that bank statements and canceled 
idhecks might be sent to her by mail. Such claim is not tenable. As 
before indicated, the particular rule on which defendant relies not only 
allowed mailing of notices but further, in the alternative, publication 
thereof for four successive weeks in a Battle Creek paper. It is scarcely 
conceivable that the bank had in mind in the adoption of such rule 
that statements, or canceled checks, might be published in the manner 
indicated. One signing the signature card, if he read the rules and 
regulations printed on the reverse side, would scarcely interpret the 
one in question here as applicable to such checks or statements. Fur- 
thermore, there is nothing to indicate that plaintiff's attention was in 
any way directed to the rule. See in this connection Ackenhausen v. 
People’s Savings Bank, 110 Mich. 175, 182, 68 N.W. 118, 33 L.R.A. 408. 


Neither the statute on which defendant relies, nor the signature 
card, may be given the effect of barring recovery under the stipulated 
facts. Under the rules of the common law governing the rights and 
duties of banks and depositors the defendant was at fault in honoring 
the checks on which the signature of the drawer was forged. Plaintiff 
is not estopped to assert liability. There is nothing in the record sug- 
gesting that plaintiff was in any way at fault because defendant did 
not receive actual knowledge until August of 1951 that it had honored 
forged checks. : 


The trial court correctly determined the issues in the case and the 
judgment entered is affirmed. Plaintiff may have costs. 


BUTZEL, C. J., and BUSHNELL, SHARPE, BOYLES, REID, 
DETHMERS and KELLY, JJ., concur. 
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Payment Out of Community Funds Upheld 


In Texas, a community property state, a wife made a 
deposit of funds in a local bank in her own name. Later the 
bank permitted her husband to withdraw the funds without the 
wife’s consent. After they were divorced the wife requested 
payment of the account and when it was refused, brought suit 
against the bank for the funds. Although the bank did not 
know it at the time of payment, the funds were community 
property and thus the court ruled the husband had a legal 
right to make the withdrawal without the wife’s consent. It 
should be noted, however, that the bank took a chance in making 
such a payment to the husband because there is a statutory 
presumption in Texas, that money on deposit in the name of 
one spouse is separate, not community property. Had it turned 
out to be separate property, the bank would have been liable 
for paying the account to the wrong person. Holt v. City 
National Bank of Bryan, Court of Civil Appeals of Texas, 
273 S.W.2d 902. The opinion of the court is as follows: 


McDONALD, C.J.,—This is a suit by Mrs. Hallman Holt, a feme 
sole, to recover from The City National Bank of Bryan $1,000.25, which 
was deposited there by her and in her name while she was married to 
Dr. E. E. Holt. Parties will be referred to as in the Trial Court. (For 
background see Holt v. Holt, Tex.Civ.App., 271 S.W.2d 477, which in- 
volves some of the same parties and subject matter). Plaintiff's hus- 
band, Dr. E. E. Holt, in February 1951, was permitted by the Defendant 
Bank to withdraw the money without any authority from plaintiff. 
Subsequent to the withdrawal of the money in October 1952, Dr. Holt 
and plaintiff were divorced, and a judgment was entered settling all 
property rights between plaintiff and Dr. Holt. After the divorce, in 
July 1953, plaintiff made demand on the Defendant Bank for the money 
deposited in her name, and on refusal of the demand filed suit. 


The Trial Court overruled plaintiff's motion for an instructed verdict 
and submitted the case to a jury, which found, in answer to Special 
Issues: 1) that the money on deposit in Defendant Bank was the com- 
munity property of plaintiff and Dr. Holt at the time that the Bank 
permitted Dr. Holt to withdraw it; and 2) that the property settlement 
of plaintiff and Dr. Holt entered into at the time of their divorce and 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 469. 
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the judgment thereon took into consideration and settled the item of 
the $1,000.25, for which plaintiff brought this suit. 


The Trial Court overruled plaintiff's motion for Judgment Non Ob- 
stante and for New Trial, and plaintiff appeals to this court upon 8 
Points, but which present one basic contention, to-wit: Plaintiff is enti- 
tled to judgment under the facts in this case because of Article 4622, 
R.C.S., which provides that funds on deposit in any bank in the name 
of the husband or wife, shall be presumed to be the separate property 
of the party in whose name they stand, and unless said bank is notified 
to the contrary, it shall be governed accordingly in honoring checks 
against such account. 


In the case at bar the $1,000.25 was on deposit in plaintiff's name 
with Defendant Bank—and Defendant Bank paid the money out on 
check written by plaintiff's husband—and without plaintiff’s express 
authority. It is the contention of the plaintiff that the above facts 
entitle her to judgment against the Bank regardless of any other facts 
or circumstances. We cannot agree with the plaintiff's contention. It is 
our view that Article 4622 cannot supplant or destroy the Constitutional 
and Statutory community property laws of this State, which give the 
husband the right to deal with and dispose of community property of 
the husband and wife during coverture. We believe that the case was 
properly submitted by the Trial Court on Special Issues and that the 
answers to the Special Issues are abundantly supported by the evidence. 


Article 4622, R.C.S. creates a presumption that money on deposit 
in the name of one spouse is the separate property of the spouse in whose 
name the deposit stands—but this is a rebuttable presumption. Cantwell 
v. Wilson, Tex.Civ.App., 241 S.W.2d 366; Ryals v. Garza, Tex.Civ.App., 
264 S.W.2d 548; Taylor v. Suloch Oil Co., Tex.Civ.App., 141 S.W.2d 
657; Hoffer v. Eastland Nat. Bank, Tex.Civ.App., 169 S.W.2d 275; 
Callaway v. Clark, Tex.Civ.App., 200 S.W.2d 447 (Er. Ref.). In the 
case at bar the jury found and the evidence abundantly supports the 
finding that the money was community property of plaintiff and her 
husband Dr. Holt—and under our community property law Dr. Holt 
had the right to withdraw the money. The most that can be said 
for the plaintiff's case and contention as to Article 4622 is that the 
Bank, in honoring the check of plaintiff’s then husband, acted at its 
peril that the funds were actually the community property of the plain- 
tiff and her husband. Since the presumption that the money on deposit 
in plaintiff's name is her separate property is rebuttable under Article 
4622, R.C.S.—and since this presumption was rebutted; the jury so 
finding and their finding being supported by the evidence; Dr. Holt had. 
a right to withdraw the money and the Defendant Bank cannot be held 
liable. 

Further to the above, since the plaintiff has already received an ac- 
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counting of the $1,000.25 in the property settlement accompanying her 
divorce, she does not come before this court with clean hands; and to 
permit her to recover would permit her to use the courts to make a 
double recovery, which, under the principles of equity as recognized by 
our courts, cannot be accomplished. 

We have carefully considered all of plaintiff's Points and conclude 
that none of same present reversible error. The judgment of the Trial 
Court is accordingly affirmed. 





Special Indorsement Cannot be Varied by 
Parol Evidence 


A promissory note was indorsed “I hereby transfer my 
right to this note over to W. E. McCullough.” When the 
indorsee of this note brought suit against the indorser the latter 
claimed there had been an agreement at the time of the in- 
dorsement that it was to be without recourse. An appellate 
court ruled, however, that this was a special, not a qualified, 
indorsement, and consequently could not be altered by evi- 
dence that a qualified indorsement was intended. McCullough 
v. Stepp, Court of Appeals of Georgia, 85 S.E.2d 159. The 
opinion of the court is as follows: 


Syllabus by the Court. 

1. The indorsement on the note sued on, “I hereby transfer my 
right to this note over to W. E. CcCullough,” is not a qualified indorse- 
ment. 

2. The indorsement is a special indorsement and a special indorse- 
ment in full cannot be varied by parol; therefore the court erred in 
overruling the demurrer to an allegation in the defendant’s answer, that 
the indorser and indorsee intended that the special indorsement operate 
as a qualified indorsement. 


W. E. McCullough sued William C. Stepp on a promissory note. 
The note was executed by Floyd W. McBerry, and was payable to 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § § 695, 696. 
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the judgment thereon took into consideration and settled the item of 
the $1,000.25, for which plaintiff brought this suit. 


The Trial Court overruled plaintiff's motion for Judgment Non Ob- 
stante and for New Trial, and plaintiff appeals to this court upon 8 
Points, but which present one basic contention, to-wit: Plaintiff is enti- 
tled to judgment under the facts in this case because of Article 4622, 
R.C.S., which provides that funds on deposit in any bank in the name 
of the husband or wife, shall be presumed to be the separate property 
of the party in whose name they stand, and unless said bank is notified 
to the contrary, it shall be governed accordingly in honoring checks 
against such account. 


In the case at bar the $1,000.25 was on deposit in plaintiff's name 
with Defendant Bank—and Defendant Bank paid the money out on 
check written by plaintiff's husband—and without plaintiff’s express 
authority. It is the contention of the plaintiff that the above facts 
entitle her to judgment against the Bank regardless of any other facts 
or circumstances. We cannot agree with the plaintiff’s contention. It is 
our view that Article 4622 cannot supplant or destroy the Constitutional 
and Statutory community property laws of this State, which give the 
husband the right to deal with and dispose of community property of 
the husband and wife during coverture. We believe that the case was 
properly submitted by the Trial Court on Special Issues and that the 
answers to the Special Issues are abundantly supported by the evidence. 


Article 4622, R.C.S. creates a presumption that money on deposit 
in the name of one spouse is the separate property of the spouse in whose 
name the deposit stands—but this is a rebuttable presumption. Cantwell 
v. Wilson, Tex.Civ.App., 241 S.W.2d 366; Ryals v. Garza, Tex.Civ.App., 
264 S.W.2d 548; Taylor v. Suloch Oil Co., Tex.Civ.App., 141 S.W.2d 
657; Hoffer v. Eastland Nat. Bank, Tex.Civ.App., 169 S.W.2d 275; 
Callaway v. Clark, Tex.Civ.App., 200 S.W.2d 447 (Er. Ref.). In the 
case at bar the jury found and the evidence abundantly supports the 
finding that the money was community property of plaintiff and her 
husband Dr. Holt—and under our community property law Dr. Holt 
had the right to withdraw the money. The most that can be said 
for the plaintiff’s case and contention as to Article 4622 is that the 
Bank, in honoring the check of plaintiff’s then husband, acted at its 
peril that the funds were actually the community property of the plain- 
tiff and her husband. Since the presumption that the money on deposit 
in plaintiff's name is her separate property is rebuttable under Article 
4622, R.C.S.—and since this presumption was rebutted; the jury so 
finding and their finding being supported by the evidence; Dr. Holt had. 
a right to withdraw the money and the Defendant Bank cannot be held 
liable. 

Further to the above, since the plaintiff has already received an ac- 





THE BANKING LAW JOURNAL 563 


counting of the $1,000.25 in the property settlement accompanying her 
divorce, she does not come before this court with clean hands; and to 
permit her to recover would permit her to use the courts to make a 
double recovery, which, under the principles of equity as recognized by 
our courts, cannot be accomplished. 

We have carefully considered all of plaintiff's Points and conclude 
that none of same present reversible error. The judgment of the Trial 
Court is accordingly affirmed. 





Special Indorsement Cannot be Varied by 
Parol Evidence 


A promissory note was indorsed “I hereby transfer my 
right to this note over to W. E. McCullough.” When the 
indorsee of this note brought suit against the indorser the latter 
claimed there had been an agreement at the time of the in- 
dorsement that it was to be without recourse. An appellate 
court ruled, however, that this was a special, not a qualified, 
indorsement, and consequently could not be altered by evi- 
dence that a qualified indorsement was intended. McCullough 
v. Stepp, Court of Appeals of Georgia, 85 S.E.2d 159. The 
opinion of the court is as follows: 


Syllabus by the Court. 

1. The indorsement on the note sued on, “I hereby transfer my 
right to this note over to W. E. CcCullough,” is not a qualified indorse- 
ment. 

2. The indorsement is a special indorsement and a special indorse- 
ment in full cannot be varied by parol; therefore the court erred in 
overruling the demurrer to an allegation in the defendant’s answer, that 
the indorser and indorsee intended that the special indorsement operate 
as a qualified indorsement. 


W. E. McCullough sued William C. Stepp on a promissory note. 
The note was executed by Floyd W. McBerry, and was payable to 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § § 695, 696. 
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the order of William C. Stepp. Stepp indorsed the note to the plaintiff 
with the following indorsement, “I hereby transfer my right to this 
note over to W. E. McCullough (signed) William C. Stepp.” In his 
answer the defendant alleged: “By way of further answer, defendant 
says that it was the intention of both plaintiff and defendant, that 
defendant was to transfer said note to plaintiff ‘without recourse.’ ” 
The plaintiff’s demurrer to this allegation was overruled, and he ex- 
cepted pendente lite. On the trial evidence was introduced to sustain 
this allegation. The court’s charge authorized the jury to find that 
the parties had an agreement at the time of the transfer of the note 
that the indorsement was to be without recourse. The jury found for 
the defendant. The plaintiff’s amended motion for new trial was denied 
and the plaintiff assigns error on that judgment and on his exceptions 
pendente lite. 


Haas, White, Douglas & Arnold, George A. Haas, Atlanta, for plaintiff 
in error. 


McCord & Cooper, Hapville, Wayne H. Fore, Atlanta, for defendant 


in error. 


FELTON, C.J——1. The indorsement in and of itself was not a 
qualified indorsement. Code, § 14—409 provides: “A qualified indorse- 
ment constitutes the indorser a mere assignor of the title to the instru- 
ment. It may be made by adding to the indorser’s signature the words, 
‘without recourse,’ or any words of similar import. ...” The words, 
“T hereby transfer my right to this note over to W. E. McCullough,” 
are not words of similar import to “without recourse.” Hurt v. Wiley, 
18 Ga.App. 420(2), 89 S.E. 494; 10 C.J.S., Bills and Notes, § 214, p. 
703; 8 Am.Jur., Bills and Notes, 61 § 325; Fay v. Witte, 262 N.Y. 215, 
186 N.E. 678; Britton’s Handbook on the Law of Bills & Notes, p. 230. 

2. In Georgia, indorsements may be special, in blank, restrictive, 
qualified, or conditional. Code, § 14-404. A special indorsement specifies 
the person to whom, or to whose order, the instrument is to be payable, 
and the indorsement of such indorsee is necessary to the further negotia- 
tion of the instrument. An indorsement in blank specifies no indorsee, 
and an instrument indorsed in blank is payable to bearer and may be 
negotiated by delivery. Code, § 14—405. In the instant case an in- 
dorsee was named and his indorsement was necessary to a further 
negotiation of the instrument. Therefore the indorsement here Was 
a special indorsement. Chandler v. Smith, 147 Ga. 637, 688 (2, 3), 95 
S.E. 223; Fay v. Witte, supra. The indorsement being a special indorse- 
ment in full, the defendant could not contradict the terms thereof and 
show that the indorsement was intended to be a qualified one, in the 
absence of fraud or mistake. Meador v. Dollar Savings Bank, 56 Ga. 
605 (2); Odom Realty Co. v. Central Trust Co., 22 Ga.App. 711(1), 
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97 S.E. 116. The only question presented in this case is the effect of 
the indorsement, and no questions of conditional delivery or the capacity 
of the indorser are involved. 


The court erred in overruling the demurrer to the allegation in the 
answer set out above. Such error rendered all further poceedings in 
the case nugatory. 


The motion for rehearing having been granted, on rehearing the 
judgment of affirmance previously entered in this case is vacated, the 
original opinion is withdrawn, the judgment of the trial court is reversed, 
and the foregoing opinion is substituted for the original opinion filed 
herein. 


QUILLIAN and NICHOLS, JJ., concur. 





Telegram Creates Liability in Letter of 
Credit Case 


A very interesting case has occurred concerning liability 
in a letter of credit transaction. The transaction at first was 
a normal one and involved payment to a Swiss bank by a Cali- 
fornia bank on a letter of credit issued by an Oklahoma bank. 
Because of unusual circumstances the California bank re- 
quested that it be authorized to make payment to the Swiss 
bank on receipt of a telegram from the Swiss bank. The 
Oklahoma bank assented to this procedure by telegram but 
did not specifically state that it would reimburse the California 
bank. When the transaction broke down because of the failure 
of the Swiss bank to carry out the conditions of the letter of 
credit, the California bank sought payment from the issuing 
Oklahoma bank. The court held that although the Oklahoma 
bank was not liable on the drafts for various reasons, it was 
liable to the California bank because of the implied promise to 
reimburse the latter contained in its telegram of authorization. 
Liberty National Bank & Trust Company v. Bank of America 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 766. 
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National Trust & Savings Association, United States Court 
of Appeals, Tenth Circuit, 218 F.2d 831. The opinion of the 
court is as follows: 


BRATTON, C.J.—This is an action instituted by Bank of America 
National Trust and Savings Association, hereinafter referred to as Bank 
of America, against Liberty National Bank and Trust Company, here- 
inafter referred to as Liberty National, to recover judgment upon two 
commercial drafts, or in the alternative, judgment for such lesser sum 
as it might be entitled to under the facts alleged in the complaint. 


Bank of America is engaged in the banking business at San Francisco, 
California, and Liberty National is engaged in a like business at Okla- 
homa City, Oklahoma. The controversy between the parties arose out 
of a certain commercial letter of credit issued by Liberty National to 
Bank of America, a like letter of credit issued by Bank of America to 
Union Bank of Switzerland, hereinafter referred to as Bank of Switzer- 
land, and the acts occuring thereafter in relation to a transaction in- 
volving the purchase of certain oil well casing and tubing and the ship- 
ment thereof from Antwerp, Belgium, to Houston, Texas. Anderson- 
Prichard Oil Corporation, hereinafter referred to as the Anderson-Prich- 
ard Company, negotiated with a broker in San Francisco to purchase 
the casing and tubing then located in Europe. It became necessary 
for the Anderson-Prichard Company to furnish a letter of credit cover- 
ing the amount of the purchase price. Liberty National furnished the 
letter of credit under date of December 15, 1950. The letter was amended 
several times. As finally amended, it expressly obligated Liberty Na- 
tional to honor upon presentation drafts drawn on that bank not to 
exceed in the aggregate $480,749.00, provided certain documents were 
attached to the drafts, and provided the drafts were negotiated on or 
before March 31, 1951. The letter provided that it was issued against 
the shipment of a specified quantity of described casing and tubing 
meeting American Petroleum Institute specifications; that partial ship- 
ments were to be permitted; that all material shipped should be inspected 
by Moody & Company or Lloyd’s agent; that a certificate of inspection 
should accompany all drafts; that a specified type of insurance should 
accompany the drafts; that oceanfreight, insurance, duties, and taxes, 
if any, should be paid by the seller from funds which the Bank of Amer- 
ica should derive from the broker and payment of such charges should 
be evidenced by vouchers attached to each draft; that drafts must be 
accompanied by a full set of clean on board ocean bills of lading evi- 
dencing shipment from foreign port to Houston and must also be ac- 
companied by commercial invoices, consular invoices, and railroad weight 
certificates; that the drafts must bear on their face certain language 
indicating that they were drawn under the letter of credit; that ship- 
ments thereunder must be made not later than March 20, 1951; and that 
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the expiration date of the letter of credit was March 31, 1951. Relying 
upon the letter of credit issued to it by Liberty National, Bank of America 
issued to Bank of Switzerland its letter of credit for the benefit of the 
seller of the casing and tubing. That letter of credit was dated Decem- 
ber 20, 1950, and it was amended from time to time to correspond to 
the amendments made in the letter issued by Liberty National. In 
particular, it called for the same documents to accompany drafts drawn 
thereunder as did the letter of credit issued by Liberty National. Within 
a few days after the issuance of the two letters of credit, Bank of 
America wrote Liberty National outlining the procedure which would 
be followed in handling the negotiations under the credit. It was stated 
in the letter that upon receipt from Bank of Switzerland of the drafts 
and documents called for in the letter of credit, Bank of America would 
pay the drafts drawn by the seller of the merchandise and would pro- 
cure from the broker vouchers covering the duties which would be paid 
in Houston; and that it would then have the broker draw drafts on 
Liberty National, would attach to such drafts the documents called for 
in the letter of credit, and would forward such drafts to Liberty National 
for payment. And it was further stated that, in addition to the amount 
of the drafts, Liberty National would be requested to remit an amount 
of one-eighth of one per cent of such drafts which would constitute the 
commission due Bank of America. By prompt reply, Liberty National 
stated that the plan outlined for handling the negotiations was accept- 
able. 


Subsequently, the broker, Bank of America, Liberty National, and 
the Anderson-Prichard Company learned that in order to effect ship- 
ment of the casing and tubing it would be necessary to make payment 
therefor in Europe before the materials moved. The broker talked with 
Blake, assistant cashier of Bank of America; the broker also talked on 
long distance telephone with Rodman, president of the Anderson-Prich- 
ard Company; Rodman and Blake talked on long distance telephone; and 
after these conversations, Liberty National—with the approval of the 
Anderson-Prichard Company—sent to Bank of America a telegram in 
which it was stated among other things that Liberty National authorized 
payment in Geneva on receipt of cable advice from Bank of Switzerland 
that it held the documents required by the letter of credit issued by 
Bank of America to Bank of Switzerland, but with rail weight certificate 
instead of mill weight certificate and American Petroleum Institute 
monogram waived. Upon receipt of such telegram, Bank of America 
cabled the Bank of Switzerland in part that “upon receipt your authen- 
ticated cablegram advising amount negotiated quantity shipped credit 
terms met we will reimburse you accordance your instructions.” And 
Bank of America informed Liberty National that it had advised Bank 
of Switzerland that payment would be made upon such cable advice 
from the latter bank. On February 2, 1951, Bank of Switzerland 
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cabled Bank of America. The latter construed the cablegram to mean 
that the former held the documents required by the letter of credit 
and to request that the account of the former with the latter be credited 
with $90,834.15; Bank of America credited the account of Bank of 
Switzerland with that amount; and on the same day it advised Liberty 
National that payment had been made for the materials included in the 
first shipment. A representtive of the Anderson-Prichard Company 
inspected the shipment upon its arrival in Houston. The inspection 
disclosed the fact that at least some of the casing and tubing was not 
new but was used or secondhand, and for that reason acceptance was 
refused. On February 27, Bank of Switzerland dispatched a second 
cablegram to Bank of America. The latter construed the communica- 
tion to mean that the former held the documents called for in the letter 
of credit for a second shipment of casing and tubing and to request that 
its account be credited with the sum of $51,640.70; and the credit was 
given. The second shipment was not accepted by the Anderson-Prichard 
Company. Bank of America caused the materials to be sold, and the 
net proceeds of the sale amounted to $120,249.05. Bank of America 
forwarded to Liberty National two drafts drawn upon the latter, one 
based upon the first shipment and the other upon the second; and their 
payment was refused. 

The trial court determined that Bank of America was not entitled 
to recover from Liberty National upon the two drafts. But the court 
further determined that, independently of the drafts, Liberty National 
was liable to Bank of America for the amounts in the aggregate which 
the latter credited to the account of Bank of Switzerland, less the net 
amount derived from the sale of the casing and tubing, 116 F.Supp. 233. 
Taking into consideration adjustments about which there is no dispute, 
that amount was $49,296.60, for which judgment was entered. Both 
parties appealed. 

Liberty National urges that entry of the judgment against it con- 
stituted reversible error. It is said in support of the contention that 
the finding of the trial court that Liberty waived the receipt of the 
documents called for in the letter of credit by authorizing payment 
upon cable advice is contrary to the evidence and to the interpretation 
which the parties placed upon the agreement. The clear import and 
meaning of the telegram which Liberty National sent to Bank of America 
under date of December 29, 1950, was that Liberty National authorized 
Bank of America to make payment to Bank of Switzerland upon receipt 
of cable advice from Bank of Switzerland that it had in its custody the 
documents required by the letter of credit. By the telegram Liberty 
National agreed to entrust to Bank of Switzerland the function of deter- 
mining that it had in its possession for transmittal to Bank of America 
the required documents, and it authorized Bank of America to make 
payment to Bank of Switzerland upon cable advice that the latter bank 
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had such documents in its possession. As understood by those ex- 
perienced and skilled in international banking, the two cablegrams which 
Bank of Switzerland sent to Bank of America each meant that Bank of 
Switzerland had received and then held in its custody for transmittal the 
documents required by the letter of credit; that Bank of Switzerland 
had made payment for the merchandise; and that Bank of America was 
requested to reimburse Bank of Switzerland. And it was upon receipt 
of such cablegrams that Bank of America credited the account of Bank 
of Switzerland with the respective amounts. While the telegram which 
Liberty National sent to Bank of America authorizing payment in Geneva 
did not contain an express promise, commitment, or obligation to reim- 
burse Bank of America for its payment or payments to Bank of Switzer- 
land, the right to reimbursement arose upon the making of such pay- 
ments and Liberty National became impliedly obligated to Bank of 
America for the amounts so paid to Bank of Switzerland. Scott v. Nor- 
ton Hardware Co., 4 Cir., 54 F.2d 1047; Kennedy v. Conrad, 91 Mont. 
356, 9 P.2d 1075; Treece State Bank v. Wade, Mo.App., 283 S.W. 714. 

Liberty National argues that the parties did not construe the tele- 
gram to which reference has been made as creating an obligation on the 
part of Liberty National to reimburse Bank of America for the amounts 
which it paid to Bank of Switzerland. Certain events occuring after 
the sending of the telegram are relied upon to sustain the contention. 
Bank of America did cable Bank of Switzerland that when the docu- 
ments were presented it was to advise concerning any discrepancies and 
await instructions; it did request an extension in the expiration date 
fixed in the letter of credit issued by Liberty National; it did communi- 
cate with Liberty National respecting the documents required; it did 
communicate with Liberty National in respect to payment of the duties 
and wharfage charges; it did exert an effort to obtain and present to 
Liberty National the documents required by the original letter of credit; 
and it did not make formal demand that Liberty National reimburse it 
for the amounts paid to the Bank of Switzerland pursuant to the terms 
of the telegram. It is the law in Oklahoma that where a contract is 
ambiguous or of doubtful meaning, the practical construction which the 
parties placed upon it over a long period of time will be adopted al- 
though its language may be susceptible of another construction. Mc- 
Dowell v. Droz, 179 Okl. 119, 64 P.2@d 1210; Joachim v. Board of Edu- 
cation of Walters, 207 Okl. 248, 249 P.2d 129. But the telegram in 
question was free from ambiguity or uncertainty, and the acts and 
conduct on the part of Bank of America did not tend to negate the 
obligation on the part of Liberty National to reimburse Bank of America 
for the amounts it paid to Bank of Switzerland pursuant to the authority 
contained in such telegram. 

Liberty National makes the further argument that the telegram re- 
ferred to did not create any liability on its part to reimburse Bank of 
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America for the amounts paid to Bank of Switzerland for the reason 
that Blake agreed with Rodman that the telegram would be meaningless 
so far as the Anderson-Prichard Company was concerned, and that 
Liberty National would not be liable for any amounts unless and until 
all of the terms and conditions of the original letter of credit were met 
and fulfilled. There was testimony that Rodman and Blake talked on 
long distance telephone soon after it was learned that payment in Europe 
for the casing and tubing was necessary; that in the course of the con- 
versation Rodman asked Blake what that meant; that Blake stated it 
did not mean anything so far as the Anderson-Prichard Company was 
concerned; and that Liberty National and Anderson-Prichard Company 
would have an opportunity to examine the documents required by the 
original letter of credit before being obligated to pay anything to Bank 
of America. But these statements were in conflict with the clear meaning 
and effect of the telegram, and they were made before the telegram 
was dispatched. The telegram was free from ambiguity. It constituted 
an obligation on the part of Liberty National to reimburse Bank of 
America for the amounts paid to Bank of Switzerland. And, absent 
accident, mutual mistake, or fraud, the previously made oral statements 
in conflict with such telegram could not vary or neutralize its legal 
effect. Jordan v. Hall-Miller Drilling Co., 10 Cir., 203 F.2d 443; Hicks 
v. Mid-Kansas Oil & Gas Co., 182 Okl. 61, 76 P.2d 269; Investors Royalty 
Co. v. Lewis, 185 Okl. 302, 91 P.2d 764. 

Liberty National makes the further argument that the statements 
which Blake made to Rodman in the course of the long distance tele- 
phone conversation estop Bank of America from contending that the 
telegram authorizing payment in Geneva obligated Liberty National to 
reimburse Bank of America for the amounts paid to Bank of Switzer- 
land. In Oklahoma, the essential elements of an ordinary equitable 
estoppel are the making of a false representation or concealment of 
facts; the making of such representation or concealment with knowledge, 
actual or constructive, of the real facts; the party to whom the repre- 
sentation was made or from whom the facts were concealed must have 
been without knowledge, or means of knowledge of the real facts; the 
false representation must have been made or the facts concealed with 
the intention that the victim would act thereon; and the party to whom 
the representation was made or from whom the facts were concealed 
must have relied and acted thereon to his prejudice. The representation 
or concealment may arise from silence of a party under duty to speak, 
and the intention that the representation or concealment be acted upon 
may be inferred from the circumstances. Flesner v. Cooper, 62 Okl. 
263, 162 P. 1112; Gypsy Oil Co. v. Marsh, 121 Okl. 135, 248 P. 329, 48 
A.L.R. 876; Equitable Life Assurance Society of United States v. Case, 
167 Okl. 119, 28 P.2d 571. Estoppel may also be effectuated where a 
party does or omits to do something which he intends or should rea- 
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sonably expect to influence the action of the other party, and the other 
party relies and acts thereon to his prejudice. Yates v. American Re- 
publics Corp., 10 Cir., 163 F.2d 178. Blake did not make any false 
representation respecting any material fact. The Anderson-Prichard 
Company and Liberty National were familiar with the terms of the two 
letters of credit, and they knew that payment in Europe had been de- 
manded. Blake explained what payment by cable meant, said that so 
far as the Anderson-Prichard Company was concerned it did not mean 
anything, said that payment would be made in Switzerland for the ac- 
count of Bank of America, said that he was perfectly willing to rely 
upon Bank of Switzerland to handle the transaction properly, said that 
the papers required by the letter of credit would be transmitted by air 
mail and would be in Oklahoma City two or three days after payment 
was made in Geneva, and said that they would be at Liberty National 
long before the ship arrived. The statements made were in essence 
merely an explanation of the meaning of payment by cable transfer, 
an expression of opinion that Bank of Switzerland was trustworthy, an 
expression of opinion that payment in Europe then being demanded did 
not mean anything as far as the Anderson-Prichard Company was con- 
cerned, and a forecast that the required documents would be available 
to the Anderson-Prichard Company for examination before the shipment 
of casing and tubing arrived in Houston. And after dispatching the 
telegram authorizing payment in Geneva, Liberty National did not 
change its position to its prejudice in reliance upon such explanation 
and expression of opinion. We fail to find any sustainable basis for 
the contention that the explanation, expression of opinion, and forecast 
constitute an effective estoppel of Bank of America to now urge that the 
telegram authorizing payment to the Bank of Switzerland and the mak- 
ing of such payments created a legal obligation on the party of Liberty 
National to reimburse Bank of America. 


Liberty National makes one further contention. It is that Bank 
of America did not make final payments to Bank of Switzerland; that 
the payments were made by bookkeeping entries which were subject 
to adjustment when Bank of America learned that the documents de- 
livered to Bank of Switzerland did not comply with the requirements 
of the letter of credit issued to the latter bank. Liberty National ex- 
pressly authorized Bank of America to make payment to Bank of 
Switzerland upon receipt of cable advice that Bank of Switzerland had 
in its custody the documents called for in the letter of credit. Im- 
mediately upon receipt of the two cablegrams from Bank of Switzerland 
that it had such documents in its custody, Bank of America credited 
the account of Bank of Switzerland with the requested amounts, res- 
pectively. That conformed to the established custom and practice by 
which banks make payments, one to the other. The credits did not 
constitute bookkeeping entries. They constituted payment of the funds 
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to Bank of Switzerland. Liberty National had not recalled or counter- 
manded its authorization to Bank of America to make payment to Bank 
of Switzerland, and Bank of America was under no duty or obligation 
to reverse by bookkeeping entries the payments previously made to 
Bank of Switzerland. 

Bank of America predicates error upon the refusal of the court to 
enter judgment in its favor upon the first draft drawn upon Liberty 
National. The draft was accompanied by a bill of lading, commercial 
invoices, an inspection certificate, and rail weight certificates. But no 
consular invoice was furnished. The printed bill of lading used by the 
shipping company contained the words “Received in apparent good order 
and condition” but the words “in apparent good order and condition” 
were stricken therefrom. At a different place the words “ship not 
responsible for kind and condition of goods” were inserted. The words 
“ship not responsible for rust” were stamped in the body of the docu- 
ment. And the rail weight certificates required by the letter of credit 
and accompanying the draft bore on their face language referring 
to the casing and tubing as being used or secondhand. The letter of 
credit issued by Liberty National expressly required in clear language 
that any and all drafts drawn thereunder should be accompanied by a 
full set of clean on board ocean bills of lading. As we understand it, 
the general rule is that the term “clean on board ocean bills of lading,” 
as used in the letter of credit, means a bill or bills of lading which does 
or do not indicate by deletion, addition, or otherwise, that the mer- 
chandise or commodity being shipped is not in apparent good condition. 
The Isla De Panay, 2 Cir., 292 F. 723, affirmed 267 U.S. 260, 45 S.Ct. 
269, 69 L.Ed. 603; Thomas Roberts & Co. v. Calmar S. S. Corp., D.C., 
59 F.Supp. 208; Givaudan Delawanna, Inc., v. The Blijdendijk, D.C., 
91 F.Supp. 663. Viewed in the light of that general rule, it is manifest 
that, in respect to a substantial requirement, the bill of lading which 
accompanied the draft was not a clean bill of lading within the intent 
and meaning of the letter of credit and therefore Liberty National was 
not obligated by the letter of credit to honor the draft upon its pre- 
sentation. Wells Fargo Nevada National Bank of San Francisco v. 
Corn Exchange National Bank, 7 Cir., 23 F.2d 1; Crocker First National 
Bank of San Francisco v. De Sousa, 9 Cir., 27 F.2d 462, certiorari de- 
nied 278 US. 650, 49 S.Ct. 94, 73 L.Ed. 561; Moss v. Old Colony Trust 
Co., 246 Mass. 189, 140 N.E. 803. 

Bank of America advances the further contention however that in 
any event Liberty National is liable under the law of Oklahoma for the 
face amount of the first draft because of its failure for more than twenty- 
four hours after the presentation thereof and the unqualified demand 
for its payment either to pay the same or to return it to Bank of 
America, not accepted. It is the well established law in Oklahoma that 
a bank which neglects, fails or refuses to return a draft drawn upon it 
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within twenty-four hours after the delivery of such draft to it, or within 
the further period of time allowed by the holder to the drawee, is deemed 
to have accepted the draft and its liability is measured accordingly. 
American National Bank of Ardmore v. National Bank of Claremore, 
119 Okl. 149, 249 P. 424; First State Bank of Talihina v. Black Bros. 
Co., 187 Okl. 124, 101 P.2d 802. 


Bank of America transmitted the draft to Liberty National by mail. 
It was accompanied by a letter of transmittal, dated February 24, and a 
remittance schedule bearing the same date. The letter stated in sub- 
stance that the draft was drawn in conformity with the credit terms; 
that arrangements had been made with a bank in Houston to pay all 
duties and wharfage charges; that when such duties and charges had 
been paid, the bank in Houston would obtain a delivery order in favor 
of the Anderson-Prichard Company, would wire Liberty National to 
that effect, and would solicit its instructions; and that the broker had 
informed Bank of America that once such formalities had been accom- 
plished and the documents transmitted with the draft were in possession 
of the Anderson-Prichard Company, the president of that company would 
authorize Liberty National to transfer by wire to Bank of America the 
amount of the draft, plus the commission due Bank of America. And 
the letter concluded with the statement that Bank of America looked 
forward to receiving the funds during the early part of the following 
week. Inasmuch as it was clearly implied in the letter of transmittal 
that presentment of the draft for payment was not to take place until 
Liberty National was advised by the bank in Houston that all duties 
and wharfage charges had been paid, and that receipt of the funds was 
expected during the early part of the following week, the requirement 
under the law of Oklahoma that Liberty National either accept the 
draft or return it not accepted or be held to have accepted it did not 
begin to run until Liberty National received from the bank in Houston 
assurance that the duties and wharfage charges had been paid, or until 
it received from Bank of America the unqualified telegraphic demand 
for payment. On Thursday, March 1, the bank in Houston sent by 
mail to Liberty National a copy of its letter to Bank of America in which 
it was stated that the duties and port charges had been paid, and that 
in accordance with instructions received from Liberty National the 
shipment would be handled as directed by the Anderson-Prichard Com- 
pany. On Saturday, March 3, at 11:54 a.m., Western Union Telegraph 
Company received at its office in Oklahoma City a telegram from Bank 
of America to Liberty National making unconditional demand for pay- 
ment of the draft. While the evidence and the inferences to be drawn 
therefrom presented some inconsistency and conflict, the trial court 
found that the vice president of Liberty National handling the trans- 
action did not receive from the bank in Houston assurance that the 
duties and wharfage charges had been paid until sometime after the 
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bank opened for business on Monday, March 5th; and that the telegram 
which Bank of America sent to Liberty National under date of March 
3rd was not received by the vice president of Liberty National until 
sometime after the bank opened for business on Monday, March 5th. 
On March 5th, Bank of America telegraphed Liberty National repeating 
the request for payment of the draft. The vice president of Liberty 
National conferred with Rodman and with the attorney for the bank, 
and on Tuesday morning, March 6th, he sent a telegram to Bank of 
America advising that the papers presented were not complete in ac- 
cordance with the terms of the letter of credit; that the papers which 
were presented showed on their face that the materials shipped did not 
conform to the specifications contained in the letter of credit; and that 
the draft was being returned. And by letter of the same date, the 
draft was returned. The burden rested upon Bank of America to show 
that Liberty National failed for more than twenty-four hours after the 
presentation of the draft for payment and the unqualified demand for 
such payment either to accept the same or to return it unaccepted. Hav- 
ing failed to discharge that burden, Bank of America was not entitled 
to judgment upon the draft for failure of Liberty National to accept or 
return it unaccepted within the time specified by the law of Oklahoma 
or be deemed to have accepted it. 

Bank of America challenges the action of the court in refusing to 
enter judgment in its favor upon the second draft drawn upon Liberty 
National. The draft was drawn on April 11, 1951. The letter of credit 
provided that all drafts drawn thereunder must be negotiated on or 
before March 31, 1951, and that such date was the expiration date 
of the letter. But it is urged that the letter of credit contained an in- 
consistency; that although it required drafts to be drawn on or before 
March $1, 1951, it also required payment of duties and taxes before 
Liberty National would be obligated to pay such drafts; that obviously 
such duties and taxes could not be paid until the ship carrying the 
materials docked at Houston and the amounts had been determined; 
that if the ship should dock later than March 31, 1951, it would be 
impossible to negotiate the draft covering the shipment before the ex- 
piration date fixed in the letter of credit; that the vessel carrying the 
second shipment did not arrive at Houston until April 12, 1951; and that 
by reason of such inconsistency contained in the letter of credit, Liberty 
National is estopped to deny that the draft was negotiated within the 
time allowed. The purpose of a written agreement is to evidence the 
terms upon which the minds of the contracting parties meet when they 
enter into it. The primary function of judicial interpretation is to 
ascertain and give effect to the intenton of the parties as expressed in 
their writing. And the basic rule of universal acceptation for the as- 
certainment of such intention is for the court, so far as possible, to put 
itself in the place of the parties when their minds met upon the terms 
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of the agreement, and, taking into consideration the writing itself, its 
purpose, and the circumstances leading up to and attending its execution, 
endeavor to ascertain what the parties purposed and intended by their 
agreement. Where the language contained in an agreement is con- 
tradictory, obscure, or ambiguous, or where the meaning of an agreement 
is doubtful, so that the contract is fairly susceptible of two constructions, 
one of which makes it fair, customary, and such as prudent men would 
naturally enter into, while the other makes it inequitable, unusual, or 
such as reasonable men would not be likely to enter into, the former 
interpretation must be preferred to the latter. Pressed Steel Car Co. 
v. Eastern Railway Company of Minnesota, 8 Cir., 121 F. 609; A. Leschen 
& Sons Rope Co. v. Mayflower Gold Mining & Reduction Co., 8 Cir., 
173 F. 855, 35 L.R.A.,N.S., 1; National Products Co. v. Magnolia Petrol- 
eum Co., 175 Okl. 596, 53 P.2d 669. And a construction which renders 
a contract possible of performance will be preferred to one which renders 
its performance impossible or meaningless. E. I. Du Pont De Nemours 
& Co. v. Claiborne-Reno Co., 8 Cir., 64. .2d 224, 89 A.L.R. 238, certior- 
ari denied 290 U.S. 646, 54 S.Ct. 64, 78 L.Ed. 561. But the intention 
of the parties, when manifest or when ascertained by appropriate means 
of construction, must control and be enforced. 

The provision contained in the letter of credit that March 31, 1951, 
should be the expiration date of such letter, and that all drafts drawn 
thereunder must be negotiated before such date, was free from doubt, 
obscurity, or ambiguity. Its meaning was crystal clear. And where 
a date is fixed in a letter of credit for its expiration, such provision be- 
comes an important condition, and there must be strict compliance 
with it before there can be liability on the part of a bank issuing the 
letter. This draft was drawn after the expiration date fixed in the letter 
of credit and therefore Liberty National was not obligated by the letter 
to honor the draft. Barde Steel Products Corp. v. Franklin National 
Bank, 3 Cir., 281 F. 814; G. Jaris & Co. v. Banque D’Athenes, 246 Mass. 
546, 141 N.E. 576. 

The judgment is affirmed. 

PICKETT, Circuit Judge (dissenting) . 

I respectfully dissent from that part of the majority opinion which 
affirms the judgment against Liberty. The trial court rightfully held 
that the drafts sued upon by Bank of America were not in conformity 
with the letter of credit, and that Liberty was not required to pay them. 
However, it held that Liberty, separate and apart from liabilities aris- 
ing out of the letter of credit and the drafts drawn thereunder, is liable 
to Bank of America for the latter’s payments to the Union Bank of 
Geneva, Switzerland. This holding is based upon a telegram of Liberty 
which authorized the payments to be made by the Swiss bank.’ 

Liberty’s dealings were entirely with Bank of America, which was 
servicing the transaction for a commission. The latter was experienced 
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in the handling of foreign financial transactions and employed experts 
for this purpose. It advised Liberty prior to the sending of the tele- 
gram in question that payment in Switzerland would not in any way 
affect the requirements of its letter of credit. It advised the president 
of Anderson-Prichard Company that it would not be required to pay 
until it had an opportunity to examine the required documents, as they 
would be flown to Liberty immediately after receipt. This is the con- 
struction the parties put upon the effect of the telegram and it should 
control. McDowell v. Droz, 179 Okl. 119, 64 P.2d 1210; Lackey v. Ohio 
Oil Co., 10 Cir., 188 F.2d 449; Simon v. H. F. Wilcox Oil & Gas Co., 10 
Cir., 123 F.2d 25. 

It is inescapable from all the evidence that Bank of America, Liberty, 
and Anderson-Prichard understood this, as no request for payment was 
made until the documents were delivered to Liberty. The Bank of 
America had the identical requirements in its letter of credit to the 
Swiss bank, still, upon cable notice, it credited the account of the 
Swiss bank with the payments which it had made without examining 
the required documents and without notifying Liberty that such credits 
were being made. Thereafter, the Bank of America never took the posi- 
tion that Liberty was obligated to pay the credits before it had had 
an opportunity to determine the sufficiency of the documents. 

The evidence is without conflict that it was not the intention of either 
the Bank of America, Liberty, or Anderson-Prichard that there should 
be changes in the conditions of the letter of credit except that payment 
was to be made in Geneva rather than San Francisco. Admittedly, the 
conditions of the letter of credit were not complied with. The effect of 
the trial court’s holding is that not only was the place of payment of 
the money changed by the telegram, but all the other protection care- 
fully set forth in the letter of credit was eliminated. The Bank of 
America gave credit to the Swiss bank without requiring it to comply 
with the conditions of the letter. It alone dealt with the Swiss bank and 
it alone could require compliance with its letter of credit to that bank 
before payment. It alone could have protected itself from loss caused 
by the default. It is my opinion that the telegram of December 29, 
1950, did not, and was not intended to, relieve Bank of America of its 
responsibility to produce the documents required by the letter of credit 
before it could require payment from Liberty. When the transaction 
is considered as a whole it appears to me that the trial court required 
the wrong party to suffer the loss by giving a strained meaning to the 
words of the telegram. 

I would reverse the judgment against Liberty. 

1 The pertinent portion of this telegram reads: 
“Re our letter of credit dated December 15, 1950. 
“Authorize payment Geneva on receipt of cable advice from Union Bank of 

Geneva, Switzerland, that they hold documents required your letter to them 


December 20, 1950, but with rail weight certificate instead of mill weight certifi- 
cate and API monogram waived.” 
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Bank Answers But Refuses to Comply 
With Subpoena 


If a bank is served with a subpoena duces tecum which 
is an order to appear in court with certain specified papers 
and records, may the bank refuse to comply with the order? 
The answer is clearly no since refusal to comply with such a 
court order will expose the bank officer responsible to the pos- 
sibility of a contempt proceeding. 

However, in a recent Mississippi case a bank did refuse 
to comply with a subpoena duces tecum; instead it answered 
the court to the effect that there was no basis to the garnish- 
ment proceeding against it. Without trial the court issuing the 
subpoena rendered judgment against the bank. The bank of 
course, appealed and the appellate court ruled in its favor on 
grounds that even though refusal to comply with the subpoena 
might “subject the responsible party to punishment for con- 
tempt” it was not sufficient reason to render judgment against 
the bank without a trial on the merits of the case. Merchants 
& Manufacturers Bank of Ellisville, Mississippi v. Biddy et 
al,, Supreme Court of Mississippi, 77 So.2d 829. The opinion 
of the court is as follows: 


ARRINGTON, J.—On July 27, 1951, Oliver-Lilly Motor Company, 
apparently a corporation, and J. H. Biddy & Sons, a partnership, ob- 
tained in the Circuit Court of Grenada County, Mississippi, separate 
judgments against Gulf States Construction Company, a corporation, 
hereinafter referred to as Gulf, for the respective principal sums of 
$634.49 and $278.61, with six percent per annum interest on said sums 
until paid, and all costs. 

On September 18, 1951, said judgment-creditors caused writs of gar- 
nishment to issue on said judgments to the Merchants and Manufactur- 
ers Bank of Ellisville, Mississippi. The Bank made answer to the gar- 
nishments as hereinafter set out. 

On July 27, 1953, the learned trial judge in this cause struck the 
answer of the Bank, reciting in the order as the reason therefor, that 
“said answer being insufficient and failing to meet the requirements of 
the law in such matters.” On January 26, 1954, the said court rendered 
judgment in favor of the said garnishers for the respective amounts above 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1346.3. 
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stated. The Bank has appealed from the foregoing action of the trial 
judge, contending that the court was not justified in striking its answer, 
and that the rendition of judgments against it was error. 


The two garnishment proceedings were combined and heard as one 
in the lower court, and are so considered in this Court by agreement of 
the parties. 


The questions confronting us call for a review of the proceedings. 
In 1949, M. R. Thomason of Montgomery, Alabama, was under contract 
to do certain construction work at Grenada Dam in this State. During 
that year, he sublet to Gulf States Construction Company, Inc., a con- 
tract to do the loading, hauling, and placing of clay gravel sub-ballast 
necessary to the relocation of the Illinois Central Railroad tracks. On 
July 26, 1949, the Bank notified Thomason in writing that Gulf had 
assigned to it all money which might be owing Gulf under its contract 
with Thomason. On July 28, 1949, Thomason wrote the bank giving 
his assent to this assignment. On August 8, 1950, Thomason mailed 
to the Bank a certified check for the sum of $6,810.91, payable to the 
Bank, Gulf, and the National Casualty Company, Inc., presumably 
Gulf’s bondsman on the construction job, on the back of which check 
was a writing by which, when the check was endorsed and cashed, all 
the payees therein released Thomason from all liability under his con- 
tract with Gulf. 

That was the status of the matter when the garnishers herein ob- 
tained their judgments on July 27, 1951. On September 21, 1951, the 
writs of garnishment here involved were issued out of the Circuit Court 
of Grenada County. These writs were in the usual form for this State, 
directing the garnishee to answer under oath, (1) whether it was in- 
debted to, or (2) had in its possession property, or effects of, the Gulf 
States Construction Company, Inc., and whether it knew or believed 
(3) that any other person was so indebted to Gulf, or (4) had effects 
of such company in his hands or under his control. Section 2788, Mis- 
sissippi Code of 1942. The writ was returnable the fourth Monday in 
January 1952. 


On November 21, 1951, the Bank prepared, and the president thereof 
swore to, its answer, but it was not filed until January 2, 1952. It simply 
denied that the Bank was indebted to, or had in its possession any 
property or effects of Gulf, and denied it knew, or believed, anyone else 
was so indebted and had in its possession property or effects of Gulf. 


On January 22, 1952, the garnishers filed a contest of this answer. 
It alleged that prior to the service of the garnishment writs, the Bank 
had received the before mentioned check from Thomason, and that the 
check was received under an agreement by the Bank to pay certain 
creditors of Gulf, including the claims of the garnishers, and that the 
proceeds of this check belonged to Gulf. 
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In July, 1952, Thomason gave his deposition, in which he testified 
to the subletting of the work to Gulf in 1949; to receipt of a letter from 
the Bank on July 26, 1949, notifying him that Gulf had assigned to the 
Bank all moneys which might become owing to it under its sub-contract; 
to his assent to such assignment, and to his mailing, on August 8, 1950, 
of the check for $6,810.91 to the Bank, payable to the Bank, Gulf, and 
the National Casualty Company, Inc.; which check contained a written 
release of Thomason from all further liability to any and all of the payees 
therein. 

On January 30, 1952, the case was continued until the next term 
of the court. Sometime prior to August 1, 1952, the garnishers made a 
motion for a subpoena duces tecum against the Bank, and on October 
27, 1952, the trial judge granted an order for the issuance of that writ. 


On October 31, 1952, the clerk of the circuit court, pursuant to the 
court’s order, issued a subpoena duces tecum to the bank. The writ 
directed the bank to produce before the court on the fourth Monday of 
January, 1953 the “instrument or agreement” under which Thomason 
sent the check to the bank “as testified to by M. R. Thomason in his 
deposition on file herewith,” and also to produce the Bank records 
showing “what happened to said check or the proceeds thereof. . . .” 
The Bank filed an answer to the subpoena on January 24, 1953. It said 
it did not receive the Thomason check under any agreement as “testified 
to by M. R. Thomason,” that the Bank had no agreement under which 
Gulf was entitled to any of the proceeds of the check sent the Bank by 
Thomason, and that the bank records did not disclose any handling of the 
check by the Bank. On May 28, 1953, the Bank filed an additional 
answer to both the writs of garnishment and the subpoena duces tecum. 
It said the Thomason check had never been cashed; that the Bank had 
been unable to cash the check because the other two payees would not 
‘endorse it; and that the Bank had advanced to Gulf more than the 
amount of the check, and that Gulf still owed the Bank, and the Bank 
was entitled to the full amount of the check if it is ever paid. The 
answer stated that, since nothing has been realized on the check, there 
were no bank records reflecting the manner of its handling, and that 
the check had been placed in the hands of an attorney for collection 
without any success. All answers of the Bank were sworn to by its 
president. 

On July 9, 1953, the garnishers filed an additional contest to the 
answers of the Bank, both to the writs of garnishment and the subpoena 
duces tecum. It alleged that the response to the duces tecum was in- 
sufficient and did not comply with the orders of the court and that the 
additional answer contradicts the prior answer. 

On July 27, 1953, the trial court entered an order striking the answers 
of the Bank, “said answer being insufficient and failing to meet the 
requirements of the law in such matters.” The case was set for trial 
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on July 30, 1953. On that day the judge entered an order giving the 
Bank thirty days in which “to bring into this court the effects shown 
to be in the hands of the Bank and present their claim thereto, if any.” 

On January 26, 1954, the court, without a trial, rendered the judg- 
ments against the Bank for the amounts as set out above. The judg- 
ment recites the issuance of the writs of garnishment, answers of the 
Bank, garnishers’ contest thereof and their motion for judgment, and all 
other pleadings therein, the order of the court to the Bank to produce 
into court the check sent by Thomason to it, which it has failed to do, 
and that counsel for the Bank had declined to produce the check or 
plead further, and that the garnishers have a lien upon said check. 
Personal judgment is then given against the Bank in favor of garnishers 
for the principal and interest and costs as adjudicated to them on July 
27, 1951. 

The basis of the judgment is somewhat uncertain. The judgment 
states the matter was considered, among other things, upon “answer 
and amended answers of the garnishee,” yet these answers had been 
stricken. The answers set out a defense. They stated the Bank owed 
Gulf nothing; that Gulf owed the Bank. It could not cash the check 
because the other two payees would not endorse it. 

If the garnishee admits indebtedness to, or the possession of effects 
of, the defendant, and has not paid the debt or delivered the effects to 
the sheriff, judgment may be entered against him for the amount of 
the debt, or for the property or its value, not to exceed the amount of 
plaintiff's demand. Section 2797, Mississippi Code of 1942. But here 
the Bank denied it owed Gulf anything, but on the contrary, said Gulf 
owed it. According to the answer, Gulf had no interest in the proceeds 
of the check. Of course, that might not have been true but its truth 
was a matter to be determined by trial. Too, the limit of the judgment 
would have been the value of the check, which, under the disclosed cir- 
cumstances, appears to have been worthless. Section 2797, supra. If 
a garnishee, duly summoned, fails to answer, the court may render judg- 
ment against him for the amount of plaintiff's demand. Section 2798, 
Mississippi Code of 1942. Neither of these situations confronted the 
lower court. The answers of the Bank explained the circumstances under 
which it came into the possession of the check, and asserted a superior 
claim thereto as against the judgment debtor, and fully explained the 
reason why it could not be cashed, which reason was beyond the power 
of the Bank to remove. 2 

The recitals in the judgment indicate that one reason, if not the 
main reason, the answers of the Bank were stricken and judgments 
rendered against it, was because the Bank declined to obey the sub- 
poena duces tecum and bring into court the check. The Bank should 
have complied with the mandate of that writ and brought the check into 
court. However, while such refusal to comply with the writ might sub- 
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ject the responsible party to punishment for contempt, it is not a suffi- 

cient basis for the rendition of judgments against it for the debts owing 

by Gulf to the garnishers. The rights of the parties in the check, or its 

proceeds, were matters to be determined on the trial of the case on its 

merits, insofar as this proceeding affords a means for so doing. 
Reversed and remanded. 


ROBERDS, P. J., and LEE, HOLMES, and ETHRIDGE, JJ., con- 
cur. 





Bankruptcy Court Upheld in Determining 
R. F. C.’s Liability to Bank 


A bank which advanced funds to an oil drilling company 
has been successful in compelling the Reconstruction Finance 
Corporation to appear in a bankruptcy proceeding for the 
purpose of having a court determine its liability to the bank. 
Before the bank had made the loan to the drilling company, 
it entered an agreement with the R.F.C. whereby for a fee 
the latter consented to participate in 75% of the proposed loan 
if certain conditions were met by the bank and the borrower. 
After the loan was made but before the R.F.C. actually pur- 
chased its part of the loan, the drilling company declared bank- 
ruptcy and in the proceeding to adjudicate claims against the 
company, the bank alleged that the government agency was 
obligated to take up part of the loan under its agreement and 
that it consequently should be made a party to the proceeding. 


The R.F.C. denied that the court had jurisdiction to deter- 
mine such a claim and that even if it did, the R.F.C. was not 
liable under the agreement because the bank had not fulfilled 
all the necessary conditions and in addition had broken 
the agreement by not adequately servicing the loan. The 
referee in bankruptcy, the district court, and the federal court 
of appeals all denied the R.F..C.’s claims and ruled that it was 
compelled to live up to the terms of the contract. Reconstruc- 
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tion Finance Corporation v. Riverview State Bank, United 
States Court of Appeals, Tenth Circuit, 217 F.2d 455. The 
opinion of the court is as follows: 


PICKETT, C.J.—This is an appeal from a judgment of the District 
Court of Kansas where it was determined in a bankruptcy proceeding 
that the Reconstruction Finance Corporation was liable to the River- 
view State Bank of Kansas City, Kansas, under a participation agree- 
ment entered into between those parties. On May 11, 1951, National 
Petroleum Reserve Corporation,! formerly H. A. Hershfield and Com- 
pany, a New Mexico corporation engaged in the business of drilling 
for oil on leases in different counties in Kansas and in producing and 
selling the oil produced, sought reorganization by filing a petition under 
Chapter XI of the Bankruptcy Act, 11 U.S.C.A. § 701 et seq. The 
bank filed a proof of claim in that proceeding which set forth that 
the debtor owed the bank the sum of $139,542.35, and that $124,544.70 
of that amount represented the balance due on a secured obligation. 
The claim, as amended, alleged that, “Part of the original written instru- 
ments upon which this claim is based have been delivered to the 
Reconstruction Finance Corporation of the United States under the 
terms of a ‘Participation Agreement’ between it and Riverview State 
Bank, whereby Reconstruction Finance Corporation contractd to pur- 
chase 75% of the loan.” It was also alleged that the RFC “has stated 
that it would purchase its seventy-five percent participation in the loan 
referred to in paragraphs 2 and 8 on a certain condition which has 
been complied with; but it has not yet completed such purchase, so 
this claim is made also on behalf of the Reconstruction Finance Cor- 
poration, as its interest may appear.” 

Upon the bank’s motion, the Referee ordered the RFC to appear 
and show cause why it should not approve or disapprove any proposal 
plan of reorganization submitted by the debtor for the reasons set out 
in the proof of claims.2 The RFC answered and denied that it had 
any interest in the proceedings as shown by the claim. With its 
answer, it filed a cross-petition in the nature of a declaratory judgment 
action in which it alleged the facts pertaining to the bank’s loan to the 
debtor and the execution of the seventy-five percent “Blanket Partici- 
pation Agreement,” a copy of which was attached to the cross-petition. 
The cross-petition alleged that under certain terms and conditions set 
forth in the Agreement the RFC “agreed to and would purchase a 
participating interest in loans made by the bank (not in excess of $250,- 


1 Reconstruction Finance Corporation will be referred to herein as “RFC” and Riverview 
— Bank of Kansas City, Kansas, as “bank.” The bankrupt will be referred to as the 
“debtor.” 

2 The debtor failed to propose a plan acceptable to its creditors and was adjudicated a 
bankrupt on March 27, 1951. 
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000), to the extent of seventy-five percent (75%) of any new loan 
which might be thereafter made by said bank.” The RFC further 
alleged that the bank claimed that the loans made to the debtor were 
covered by the Agreement; and that the bank has demanded that the 
RFC purchase seventy-five percent of the loan balance. The RFC 
denied that it was liable for the purchase of any interest in the loan 
and alleged facts to show that the bank had failed to comply with the 
conditions of the Agreement which relieved it from liability thereon. 
The cross-petition prayed that the court “Hear and determine, declare 
and adjudicate the respective rights of the said Riverview State Bank 
and it, under the provisions and terms of said agreement, and under 
the facts herein, and for such other and further reliefs, judgments and 
decrees as shall be just and proper.” 

After a full hearing, the Referee found that the bankruptcy court 
had jurisdiction under Section 23, sub. b of the Bankruptcy Act, 11 
U.S.C.A. § 46, sub. b;? that the RFC in consideration of a fee* to be 
paid by the bank agreed to participate in loans made by the bank up 
to seventy-five percent thereof, not to exceed $250,000; that the bank 
had substantially complied with the requirements of the Participation 
Agreement; and that the RFC was bound to participate in the loan 
to the extent of seventy-five percent thereof.5 On petition to review, 
the District Court adopted the findings and order of the Referee. 

The RFC contends that the bankruptcy court was without jurisdic- 
tion to construe the Participation Agreement and establish the relative 
rights of the parties therein. It argues that the bankruptcy court was 
wholly without jurisdiction over the subject matter; that jurisdiction 
of the subject matter could not be waived by act of the parties; and 


3 This section provides: 

“Suits by the receiver and the trustee shall be brought or prosecuted only in the 
courts where the bankrupt might have brought or prosecuted them if proceedings under 
this title had not been instituted, unless by consent of the defendant, except as provided 
in sections 96, 107, and 110 of this title.” 

4 Paragraph 10 of the Agreement provided: 

“Participation Charge. Within ten days after being billed therefor, Bank shall pay 
to RFC quarterly, for the period ending on June $0, 1945, and for each quarterly period 
thereafter, a participation charge computed at the rate of three-fourths of one per cent 
per annum where the Designated Percentage exceeds fifty (50) per cent, and otherwise 
at the rate of one-half of one per cent per annum, of the Designated Percentage of the 
unpaid principal balances of such loans on which disbursements have been made.” 


5 The Judgment Order of the Referee contained these provisions: 

“Tt is Further Considered, Ordered and Adjudged that the respective rights and legal 
relations of R.S.B. and the R.F.C. as to all issues arising on the pleadings of the said 
parties herein, are declared, determined and adjudged as follows: 

That the Blanket Participation Agreement attached to the initial pleading and cross- 
petition filed herein by the R.F.C. as Exhibit A be specifically enforced, and that R.S.B. 
is entitled to recover from R.F.C. 75 per cent of the unpaid balance of the mortgage loan 
from R.S.B. to the Bankrupt, after crediting all sums recovered from the Bankrupt Es- 
tate, and also to recover 75 per cent of all reasonable expenses incurred by R.S.B. in 
accordance with Section 16 and all other provisions of the said Blanket Participation 
Agreement, the amount so to be recovered to be computed upon the final determination 
of the controversy.” 
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that it was subject to challenge at any time. It urges that the RFC 
had neither the right nor the duty to participate in the bankruptcy pro- 
ceedings under any color of claim; that the RFC was not a creditor 
and had no right to object or approve a proposed plan; that the claim 
was entirely that of the bank; and that the bank’s right, if any, under 
the contract was against the RFC apart from the bankruptcy pro- 
ceeding. 

The general grant of jurisdiction to the bankruptcy courts is found 
in 11 U.S.C.A. § 11. The pertinent parts of Subdivision a, paragraphs 
(2), (6), (7), and (15), provide that the bankruptcy courts shall 
have jurisdiction to, “(2) Allow claims, disallow claims, reconsider 
allowed or disallowed claims, and allow or disallow them against bank- 
rupt estates; ... (6) Bring in and substitute additional persons or 
parties in proceedings under this title when necessary for the complete 
determination of a matter of controversy; (7) Cause the estates of 
bankrupts to be collected, reduced to money, and distributed, and deter- 
mine controversies in relation thereto, .. . ; and where in a controversy 
arising in a proceeding under this title an adverse party does not inter- 
pose objection to the summary jurisdiction of the court of bankruptcy, 
by answer or motion filed before the expiration of the time prescribed 
by law or rule of court or fixed or extended by order of court for the 
filing of an answer to the petition, motion or other pleading to which 
he is adverse, he shall be deemed to have consented to such jurisdiction; 
. . » (15) Make such orders, issue such process, and enter such judg- 
ments, in addition to those specifically provided for, as may be neces- 
sary for the enforcement of the provisions of this title: ... .” 


The allegations of the bank’s claim are to the effect that the RFC 
was obligated to purchase and was in fact the real owner of seventy-five 
percent of that portion of the claim which was covered by the Partici- 
pation Agreement. The claim was secured by all of the debtor’s assets 
and constituted substantially all of its indetbedness. If a controversy 
existed between the bank and the RFC upon the question of ownership 
of the claim and the owner’s right to approve or disapprove the plan, 
the reorganization proceedings could not proceed without a determina- 
tion of that controversy, and the inclusion of the RFC was necessary 
for a complete determination of the matter. In Harris v. Avery Brun- 
dage Co., 305 U.S. 160, 59 S.Ct. 131, 133, 83 L.Ed. 100 the Supreme 
Court said: “A court of bankruptcy has jurisdiction to ‘bring if and 
substitute additional persons or parties in proceedings in bankruptcy 
when necessary for the complete determination of a matter of con- 
troversy; (and to) cause the estates of bankrupts to be collected, re- 
duced to money and distributed, and determine controversies in rela- 
tion thereto,’ with exceptions not here material.” We need not deter- 
mine whether the RFC had the right to have the issues created by 
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the Participation Agreement tried in a plenary suit because it appeared 
and requested the bankruptcy court to determine issues which that 
court had the power to decide in summary proceedings. The right to 
a plenary suit is a procedural right which may be waived. The trustee 
had in his possession all of the property of the debtor. The claim and 
motion of the bank raised an issue as to the ownership of that claim. 
We are of the view that the determination of this issue was rightly a 
subject for proceedings in bankruptcy, and that the bankruptcy court 
had the power and jurisdiction to order the RFC to appear so that it 
could determine the lawful owners of the claim secured by a lien on 
the debtor’s property then in the trustee’s possession. Ex parte Bald- 
win, 291 U.S. 610, 54 S.Ct. 551, 78 L.Ed. 1020; Isaacs v. Hobbs Tie & 
Lumber Co., 282 U.S. 734, 51 S.Ct. 270, 75 L.Ed. 645. 


In addition, we think that in this case the estate of the bankrupt 
could not be completely administered without determining the contro- 
versy as to the rights and liabilities under the contract. If the bank 
had made demand upon the RFC to purchase under the Agreement, 
and the RFC had been required to do so, it then would have had the 
controlling vote as to reorganization and would have been entitled to 
its portion of the claim if the debtor’s assets were distributed in bank- 
ruptcy. In Central States Corp. v. Luther, supra, we said: “But a 
court of bankruptcy does have jurisdiction and power to determine a 
dispute between third parties concerning the ownership of property in 
which neither the bankrupt nor the trustee has title if it is impossible 
to administer completely the estate of the bankrupt without determin- 
ing the controversy.” Cf. In re Burton Coal Co., 7 Cir., 126 F.2d 447, 
and In re International Power Securities Corp., 3 Cir., 170 F.2d 399. 
The facts in this case are somewhat similar to those in the last two 
cases.® 

In the final analysis, what the RFC sought by its cross-petition 
was a determination of whether it was liable to the bank under the 
Participation Agreement and thereby owned a portion of the claim 
which the bank had filed in the bankruptcy proceedings. The bank- 
ruptcy court had jurisdiction to make that determination, and when 
the RFC submitted to the summary jurisdiction of the bankruptcy 
court for that purpose, it was bound by the result. The fact that the 
Referee may have relied upon Section 23, sub. b. to establish juris- 
diction of the bankrupt court is immaterial. J. E. Riley Investment 
Co. v. Commissioner, $11 U.S. 55, 61 S.Ct. 95, 85 L.Ed. 36; Helvering v. 
Gowran, 302 U.S. 238, 58 S.Ct. 154, 82 L.Ed. 224; Jay v. Chicago Bridge 
& Iron Co., 10 Cir., 150 F.2d 247. 


We reach the question of the liability of the RFC under the pro- 


8 See also In re Cuyahoga Finance Co., 6 Cir., 186 F.2d 18; Assets Realization Co. v. 
Sovereign Bank of Canada, $ Cir., 210 F. 156. 
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visions of the Participation Agreement. The Agreement was dated May 
16, 1945. By its terms the RFC agreed to purchase upon demand of 
the bank seventy-five percent of the amount due upon the loan? At 
the time of the first disbursement on account of the loan, the bank was 
required to have a properly certified statement showing the borrower's 
financial condition as of a date not more than three months prior thereto, 
and that the borrower had assets in excess of liabilities. Prior to the 
disbursement of the loan funds, the bank was required to obtain evi- 
dence that there was no adverse change in the financial condition, 
organization, operations, business prospects, fixed properties, or personnel 
of the borrower sufficiently serious in the opinion of the bank to warrant 
the withholding of any disbursement. No disbursement was to be made 
unless the loan was secured by validly pledged collateral with an ap- 
praised value in excess of the unpaid balance of amounts previously 
disbursed. The Agreement further provided that no part of the pro- 
ceeds of such loan could be used directly or indirectly in payment of 
the borrower’s indebtedness to the bank incurred prior to the making 
of such loan, except with the written consent of the RFC. 


Immediately after making a loan, the bank was required to submit 
a report to the RFC on a form furnished by it, showing the principal 
amount of the loan, the date it was authorized, the name and location of 
the borrower, the percentage of the RFC’s participation in the loan, 
the disbursement, maturity, and repayment terms of the loan, and 
other information designated by the form. The bank was also required 
to furnish a monthly report to the RFC upon another form which 
showed each loan on which the bank had made a disbursement, each 
payment of principal and interest, and the date thereof, together with 
such other information required by the form. The Agreement provided 
that the bank should hold the notes evidencing each loan, all the col- 
lateral therefor, and all instruments delivered in connection therewith. 
In case of default, the RFC was to be notified within ten days. It 
was provided, however, that subsequent to the purchase by the RFC 
of its participation in any loan, the bank should “upon five days’ writ- 
ten demand therefor by RFC, transfer to RFC without recourse, the 
note or notes, collateral and all instruments executed in connection with 
such loan,” and that thereafter such collateral and instruments would 
be held by the RFC. The RFC made this demand and the transfer 
was made by the bank. The holder of the note or notes was required 
to administer and service the loan, using reasonable care and due dili- 


® Paragraph 3 of the Agreement provides: 

“Purchase of Participation by RFC. Upon ten days’ written demand by Bank, RFC 
will, at any time but not later than sixty days after the maturity of the note or notes 
evidencing any such loan, purchase for cash from Bank a participation of the Designated 
Percentage of the amount then due on account of such loan, with appropriate adjust- 
ment for interest and charges computed to the date of such purchase, .. . . 
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gence to safeguard and protect the interest of both the bank and the 
RFC. Either party could terminate the agreement by giving ten days’ 
written notice to the other party. The Agreement contained this pro- 
vision: “Neither party hereto makes any express or implied warranty 
of any kind with respect to any such loan and neither party shall be 
liable to the other for any loss not due to its own negligence... ”. 


On August 17, 1945, the RFC approved the loan and authorized 
the use of loan funds to pay the bank $140,000 which was due on prior 
debts, and $30,000 to pay an existing debt to another bank. The remain- 
ing $80,000 of the loan was to be advanced by the bank as new pro- 
ducing oil wells were developed. The production from such new wells 
was to be collateral for the loan. On August 30, 1945, the debtor exe- 
cuted and delivered to the bank its promissory note for $250,000, to- 
gether with the collateral to secure its payment. In the meantime, on 
August 7, 1945, and August 20, 1945, the bank had disbursed to the 
debtor $6,000 and $5,000 to pay expenses for the development of new 
wells. These amounts were repaid with interest on September 12, 1945, 
by check. On September 13th, the bank placed to the credit of the 
detbor $22,500 as a disbursement of a portion of the loan, and charged 
the checks against that amount. On the date that these checks were 
paid, the bank advised the RFC that it had disbursed a total of $192,- 
500 on the loan. This sum included $170,000 for the discharge of prior 
debts, and $22,500 for part of the cost of new producing wells. The 
RFC contends that these amounts were for the payment of prior debts 
it had not authorized and that the disbursements by the bank consti- 
tuted a breach of the contract. 


The evidence is undisputed that the amounts were advances for 
the purpose of paying the drilling costs of new wells, one of the specific 
purposes for which the loan was made. The amounts were advanced 
after the RFC knew for what purposes the $80,000 balance was to be 
used, and they were not paid until after the loan had been approved. 
The new wells, along with the others, were pledged as additional secur- 
ity for the loan and appraisals of their value were forwarded to the 
RFC. The use of the loan funds to make the advances was within the 
contemplation of the agreement, and was not a breach thereof. 


The RFC further contends that the bank breached the contract by 
permitting a default and by failing to administer and service the loan 
with such care and diligence as to properly safeguard and protect the 
interest of the bank and the RFC. During the fiscal years ending May 
31, 1947 and May 31, 1948, the debtor sustained losses of $57,411.35 
and $15,308.36 respectively, and in 1949, made a net profit of only 
$2,888.86. The bank submitted regular reports to the RFC which 
showed all disbursements to the debtor and the payments received. 
The debtor was engaged in the business of producing oil and in drilling 
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wells for such production. The bank and the RFC knew that this was 
a hazardous and speculative enterprise. There is no evidence that under 
the circumstances the bank was not acting with due care and reasonable 
diligence in servicing the loan, in exercising its judgment in making 
disbursements, and in not declaring the contract to be in default. All 
the net proceeds from the operations of the debtor were applied to the 
indetbedness. There was no waste of funds and no negligence by the 
bank. The RFC knew from the reports all the difficulties that the 
debtor was encountering and it made no complaint until long after the 
bankruptcy proceedings were instituted, and after the loan papers had 
been demanded and transferred to it. The Referee aptly stated, “The 
chief difficulty in this case is that there were too many dry holes and 
production was not what was anticipated. This loan . . . was known 
by all parties to be speculative in its nature, and RFC is in no position 
to use its hindsight to determine whether or not it made a good loan 
in the first instance.” 


Prior to the time of the loan, two of the bank’s officers owned an 
interest in some of the oil and gas leases which were operated by the 
debtor. Before the loan was completed, these interests were transferred 
to, and became the absolute property of, the debtor, and were in:luded 
in the mortgage given to secure the loan. The debtor also executed 
an assignment of the oil production from the existing wells as additional 
collateral. Following this, the bank officers entered into an agreement 
with the debtor under which they were to receive from the oil runs 
$600.00 per month after all payments on the loan had been made. The 
officers never received anything under this latter agreement since all 
the income from the leases was credited to the loan. The RFC contends 
that the bank should have made these facts known to the RFC before 
the latter had agreed to participate in the loan. It argues that the 
bank’s officers had a contingent interest in the assets given as security 
for the loan and that their interest materially reduced the debtor’s 
equity. It elleges that as a result of the bank’s failure to disclose these 
facts, the true financial condition of the detbor was not disclosed to 
the detriment of the RFC. This is not true, since all of the leases and 
the personal property thereon, together with an assignment of the oil 
runs, were given to secure the loan and they became part of the bank- 
rupt estate. The claim of the RFC appears to be in the nature of fraud 
by the bank’s officers, but we agree with the Referee that there was 
nothing in the conduct of the officers which affected this agreement. 
It may be that an officer of a bank should not intermingle his personal 
business with that of the bank, but. we find nothing in this record to 
sustain an allegation of fraud or that there was any lack of good faith 
by the bank’s officers in connection with this particular loan. There is 
neither evidence to indicate that the officers directly or indirectly 
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received any bonus, fee, commission, or expenses, in connection with 
the making of the loan, nor evidence that the bank failed to use reason- 
able care and due diligence in securing the collateral security for the 
loan or in servicing it after it was made contrary to the contract provi- 
sions. The findings of the Referee are supported by substantial evi- 
dence and are not clearly erroneous. Fed.Rules Civ.Proc. rule 52(a), 


28 U.S.C.A. 
Judgment affirmed. 


Totten Trusts Considered by FDIC 


The General Counsel of the Federal Deposit Insurance Corpo- 
ration has ruled that the Corporation will follow local law in each 
case to determine whether or not a depositor’s trust account is 
insured separately or in conjunction with his other accounts. As 
a consequence, where local law recognizes a Totten Trust (where 
a depositor establishes an account of his own funds in his name 
as trustee for another), a depositor will receive separate insurance 
for such a trust account since he does not maintain the account in 
the same capacity as he does his regular personal accounts. 





Intent to Defraud Bank Must be Proved Conclusively 


A United States Court of Appeals has ruled that the crime of 
misapplying bank funds can be established only if it is conclusive- 
ly proved that the defendant intended to defraud. As a conse- 
quence, a depositor was not guilty of this crime where he did not 
ihave sufficient funds in his account to cover a check. He was able 
to show that after a dispute over the amount of funds in the ac- 
count he had convinced a bank officer that there were sufficient 
funds, but because there was such a dispute, intent to defraud 
was not the only reasonable conclusion a jury could reach on the 
facts presented. Seals v. United States, United States Circuit 
Court of Appeals, Eighth Circuit, April 5, 1955. 











COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Kouzz, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales and chattel mortgages and other secured transactions. 





BANKRUPTCY— 
ILLEGAL PREFERENCE 


A case has been reported 
recently which adds an in- 
teresting footnote to the 
comments on the subject of 
bankruptcy in the May Law 
Letter. Afarmer's exchange 
borrowed funds from a bank 
to finance part of its 
hatchery business. As col- 
lateral the exchange which 
was the mortgagee of various 
mortgages on baby chickens 
pledged the mortgages and 
notes to the bank with the 
understanding that it would 
be possible to substitute 
other similar mortgages and 
notes as the earlier ones 
matured. Nine such notes 
and mortgages were substi- 
tuted and shortly afterward 
the exchange became bank- 
rupte 


The trustee in bankruptcy 
filed objections to the 
bank's claim as a secured 
creditor, maintaining that 
the delivery of the nine 
notes constituted an illegal 
preference because it oc- 


curred after the exchange 
was in fact insolvent. The 
court ruled in favor of the 
bank. It pointed out that 
the substitution clause in 
the contract was perfectly 
legal and that the replace- 
ment of collateral didnot in 
any way deplete the estate 
of the bankrupt. Since this 
was true there could have 
been no preference to the 
bank at the expense of other 
creditors. Walker v. The 
Commercial National Bank of 
Little Rock, Arkansas, Uni- 
ted States Court of Appeals, 
Eighth Circuit, 217 F 2d 677. 


* * * 


BOOK REVIEW— 
CHATTEL SECURED 
FARM CREDIT 


It will be the function of 
this feature from time to 
time to present brief notes 
on books and other publica- 
tions of interest to those 
involved in the business of 
secured credit  transac- 
tions. Since the Walker case 
involved one of the credit 
problems arising in a farm 
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community, it seems appro- 
priate to begin with a book 
about chattel secured farm 
credit transactions written 
by Glenn R. Coates whose 
background and present bank=- 
ing and farm law practice 
make him highly qualified to 
write on this subject. 

Mr. Coates' book is con- 
cerned with various rules of 
court made law that affect a 
farmer seeking credit. Among 
them are the rules that prop= 
erty must be in existence 
before it can be mortgaged 
and that a debtor may not 
dispose of a mortgaged asset 
even with the consent of the 
creditor. It also deals 
with the statutory rules and 
the day to day practice of 
realizing on mortgaged chat- 
tels after default. Incon- 
sidering these rules of law, 
the author shows their ap- 
plicability to the principal 
credit instruments used in 
a farm economy, namely, 
chattel mortgages, condi- 
tional sales contracts, 
powers of attorney, milk 
check assignments, bank 
drafts incorporating bills 
of sale, pledges, reserva- 
tions of title contracts, 
and assignment contracts. 
Lastly Mr. Coates relates 
the proposed Uniform Com- 
mercial Code to the legal 
problems surrounding chat- 
tel secured farm credits. 
Law and Practice in Chattel 
Secured Farm Credit. Glenn 
Re Coates, The University of 
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Wisconsin Press, 1954, 105 


Pe 
* * * 


CONDITIONAL SALE 
CONTRACT OR 
CHATTEL MORTGAGE? 


If the right set of cir- 
cumstances occurs a court 
will look into a contract to 
see if it is in fact what it 
purports tobe. Such was the 
case in a recent Michigan 
action where the defendant 
claimed a conditional sale 
contract was not that at all 
but was rather a chattel 
mortgage. It was to his ad- 
vantage to make such a claim 
because if he was right a 
seller would not have been 
able to recover the sales 
price of certain furniture 
from the defendant who had 
inadvertently bought it from 
the conditional purchaser 
and later resold it. 

In finding that the agree- 
ment was a conditional sale 
contract and not a chattel 
mortgage the court pointed 
out the distinction between 
the two types of contract: 

"The distinction between 

a transaction involving a 

conditional sale and one 

involving a chattel mort- 
gage lies in the rights 
and remedies of the vend- 
ore In the former, the 
seller may retake the 
goods on default and res- 
cind sale or sue for the 
price and elect to pass 
property to the buyer; in 
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the latter, vendor has 

lien on property with 

right to reclaim, resell 

it and sue for the defici- 

ency." 

Flint Furniture Mart v. 
Beckley, Supreme Court of 
Michigan, 68 N.W.2d 782. 


* * * 


DAMAGES FOR FAILURE 
TO HONOR CHECK 


A California statute, 
West's Annotated Civil Code 
§ 3320, seems to have a very 
direct effect on the damages 
a bank may be liable forif it 
makes a mistake with a cus- 
tomer's account. The statute 
evidently makes the measure 
of damages prescribed by 
Statute for civil tort 
actions applicable where a 
bank erroneously fails to 
honor a check. In accordance 
with this statute a Cali- 
fornia court has held that 
where a bank through error 
failed to honor an install- 
ment check of its depositor 
as a result of which the de- 
positors' car which had been 
purchased under a condi- 
tional sale contract was re- 
possessed, the bank was lia- 
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ble for the fair market value 
of the car rather than the 
buyer's use of the car less 
the down payment and the de- 
ficiency after resale. 
Abramowitz v. Bank of Ameri- 
ca, California Superior 
Court, 281 P.2da 380. 


* * * 


COLD CHECK LAW 


Kentucky has come up with 
a rather unusual and inter- 
esting case under what is 
called their "cold check" 
law. A buyer purchased goods 
and gave in payment an in- 
strument which was supposed 
to be an ordinary check but 
which was post-dated to a 
date one month after the sale 
took place. Because the 
terms of the purported check 
indicated clearly it was not 
a check but was rather a 
promissory note, the buyer 
was not guilty of issuing a 
check against insufficient 
funds. It it had been such 
a check he would have been 
liable under the state's 
"cold check" law. Gibbs v. 
Commonwealth, Kentucky 
Court of Appeals, 273 S.W. 
2d 583. 


sea apie 


ieee peel 





BANKING LEGISLATIVE 


TRENDS IN THE STATES 





New developments affecting the regulation of banks, small loan and 
finance companies, credit insurance and other related fields, as reported 
from state capitals throughout the country, include the following: 


CONNECTICUT: Bills rejected by the Connecticut legislature in- 
cluded a measure aimed at preventing automobile dealers from selling 
insurance in connection with car sales. 


GEORGIA: Tax bills enacted by a special session of the Georgia 
legislature included a measure imposing a 3 per cent state tax on fees, 
interest, and insurance charged by small loan firms under the State 
Industrial Loan Act of 1955. 


MASSACHUSETTS: A bill to increase from $300 to $1,000 the 
ceiling of small loans subject to state regulation was passed by the 
Massachusetts House of Representatives and sent to the State Senate. 

Rejected however, was an amendment proposed by the House ways 
and means committee to create a new board composed of the state 
commissioners of banks, corporations and taxation, and insurance to fix 
the maximum monthly interest and expense fees which could be charged 
for loans of $1,000 or less. 

Under the defeated amendment, on loans on which the unpaid bal- 
ance is not in excess of $600, the maximum interest rate could have 
been fixed by the board at not less than 114% per cent and not more than 
2% per cent per month; and on loans on which the unpaid balance 
is in excess of $600 but not more than $1,000, the maximum interest 
rates could have been fixed at not less than 1 per cent and not more 
than 2 per cent per month, for a period terminating not more than a 
year after maturity. 


MICHIGAN: Governor Williams signed into Michigan law a legis- 
lative bill to allow state chartered banks to make industrial loans for 
a period of three years rather than the former two years. 


NEBRASKA: A bill approved by the Nebraska legislature requires 
that automobile buyers must be told the “amount of time-sales differ- 
ential. 

The measure was amended from a form originally requiring that the 
buyer must be informed of the “amount of the finance charge” and the 
“amount charged for insurance.” 
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NEW HAMPSHIRE: A bill which would have imposed a new tax 
on savings banks and other banking institutions was defeated by the 
New Hampshire House of Representatives. 

Backed by Governor Dwinell and recommended by an interim study 
group, the measure would have raised some $250,000 in new revenue 
for cities and towns, as well as an additional $20,000 to $30,000 for 
the state. 

Opponents contended the bill would amount to a “tax on the divid- 
ends the banks pay to their depositors” and would establish a bad 
precedent. 


NEW YORK: A forthcoming joint state legislative study of New 
York banking law will have far-reaching consequences for bankers, State 
Superintendent of Banks George A. Mooney predicted in addressing the 
annual meeting in Lake Placid of the New York State Bankers Asso- 
ciation. 

Although said to have been precipitated by the five-year legisla- 
tive hassle between commercial and savings bankers over the latter’s 
attempt to gain suburban branches, Mooney said the study would not 
be confined to that issue. 

“Mergers, branch considerations and the competitive factor” of sav- 
ing banks, savings and loan associations, insurance companies, credit 
unions and individual and corporate lenders will all come under the 
close scrutiny of the joint legislative study committee, he said. 

With the entire banking law opened for revision and study, Mooney 
said, it would not be surprising if statewide branch banking were pro- 
posed in place of the present banking district line which now limits 
nonholding company branch systems. 


NORTH CAROLINA: Steps toward much closer supervision of 
small loan companies in North Carolina are being taken. 

Admitting that the loan companies have been supervised loosely in 
the past, State Banking Commissioner W. W. Jones was given per- 
mission to hire five new examiners. At least one, and probably two, of 
the new examiners will devote their efforts to small loan operations. 

Jones said he intended to set up a separate department within the 
banking commission to deal exclusively with the small loan field. 

He conceded that his examining force heretofore has been inade- 
quate to cover both banks and small loan companies. The rfumber 
of the latter in the state has more than doubled in recent years. 

Jones told the commission that 50 per cent of the reports which 
have been coming from loan companies are inaccurate, but that it has 
been necessary in most cases to accept the figures because the man- 
power was not available to check them closely at the source. 
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A measure enacted by the 1955 North Carolina legislature pro- 
vided for the filing every three months of detailed reports on the opera- 
tions of loan companies. The new examiners will look into these. 

In another development, the North Carolina Banking Commission 
voted a 10 per cent reduction in assessments levied against banks to 
finance its operations. The action was made possible by a new law 
allowing the commission to draw on reserves built up over the years. 


TEXAS: A new law enacted in Texas allows city revenue bonds 
as well as tax bonds to be pledged as collateral for state funds in banks. 


VIRGINIA: A proposal for liberalization of Virginia’s branch bank- 
ing control laws failed to win the support of the Virginia Bankers As- 
sociation at its convention in Hot Springs. 

Backing for such legislation, which is expected to be introduced in 
the 1956 Virginia legislature, was unsuccessfully sought by Thomas C. 
Boushall, president of the Bank of Virginia, Richmond, which seeks to 
expand facilities in Roanoke, Petersburg, Newport News and Ports- 
mouth. 

A report by the association’s legislative committee opposed any 
changes in the existing banking law. About 80 per cent of the as- 
sociation’s member banks have deposits of $5,000,000 or less. 

Boushall declared that the existing statute operates so that “we’ve 
got our hands tied behind us by a law which limits the expansion of 
banks to branches in their own cities.” 

In acting on another issue, the association decided not to oppose 
a move to raise the limit on loans which can be made by small loan 
companies from $300 to $600. 

The group’s legislative committee suggested that the bankers “ac- 
cept” the recommendations of the Virginia Advisory Legislative Coun- 
cil if it propose such an increase in the small loan ceiling. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Uniform Common Trust Fund Enacted 





Wyoming Laws, 1955 S.B. 23, Secs. 1, 2, approved January 25, 1955, effective 
90 days after adjournment 


Wyoming is the most recent state to adopt the Uniform Common 
Trust Fund Act. This makes a total of sixteen states and the District 
of Columbia which have enacted the Uniform Act into law. Some twenty 
six other states have some type of legislation permitting trustees to in- 
vest in common trust funds even though they have not adopted the 
Uniform Act. 

The Uniform Common Trust Fund Act enables banks or trust com- 
panies to form common funds for trust investment. The Act does not 
specify details of operation of such funds except to designate that the 
funds be made up of securities legal for trust investment in the state 
where the Act is adopted. The details of operation are set forth in 
Federal Reserve Board regulations which are generally followed so 
that the common fund will qualify for income tax benefits. The follow- 
ing states and the District of Columbia have adopted the Act: Arizona, 
Colorado, Florida, Idaho, Mississippi, New Hampshire, North Carolina, 
Oregon, South Dakota, Tennessee, Texas, Utah, Washington, West 
Virginia, Wisconsin & Wyoming. 


Invasion of Corpus of Spendthrift Trust Refused 





Leonardini v. Wells Fargo Bank & Union Trust Co., Trustee, 
California District Court of Appeal, February 21, 1955 


Testator created a spendthrift trust for the benefit of his god- 
daughter as life beneficiary and her son or his heirs as remaindermen. 
The god-daughter and her son brought an action to permit the trustee 
bank to invade the trust principal in order to pay the son a monthly 
income for his law studies. A guardian was appointed to represent the 
interests of unborn children of the son, and this guardian joined with 
the mother in consenting to the invasion. The court refused to permit 
invasion. It held that the main purpose of the testamentary spend- 
thrift trust was to protect the god-daughter, life beneficiary, even as 
against herself, and not even the consent of all persons interested in the 








: 
: 
: 
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trust can defeat the testamentary desire to protect such life beneficiary. 


Moreover, the consent of the guardian to the invasion could not be 
binding upon the son’s unborn heirs. 


Trustee’s Discretionary Power to Invade Corpus 





Amoskeag Trust Company v. Wentworth, New Hampshire Supreme Court, 
January 19, 1955 


Decedent’s will created a trust for her son’s benefit and directed the 
trustee bank to pay the son trust income and such portion of the princi- 
pal as in the bank’s judgment would be reasonable and proper for pay- 
ing for his necessities and needs. The trust was to be for the benefit 
of the son exclusively and for no other use, purpose or person. The 
court construed the trust provisions to mean that it is entirely within 
the discretion of the trustee as to the time and amount of the income 
payments to be made. However, the use of either principal or income 
or both is restricted to payments necessary to support and maintain 
the son in the manner to which he was accustomed at the time of 
decedent’s death and does not extend to payments the trustee feels 
will contribute to the son’s happiness or peace of mind regardless of his 
actual need for them. 


Bank Merger Causes Substitution of Another Bank as Co-Trustee 





Ranck’s Estate; Appeal of Philadelphia National Bank, Pennsy)an'« 
Supreme Court, March 14, 1955 


Testator named a bank and his wife as co-executors and co-trus!ers. 
The wife predeceased the testator and after his death the bank merged 
with another bank. Shortly thereafter, the testator’s daughter, who 
was a beneficiary under his will, petitioned to have herself and a dif- 
ferent bank appointed co-trustees of the trust. The Pennsylvania Bank- 
ing Code provides that in the event of a merger of a bank acting as a 
trustee any party interested in property held by the trustee may apply 
for appointment of a substitute trustee. The court held that while 
the power of the Orphan’s Court to appoint a substitute trustee is dis- 
cretionary, in the absence of unusual circumstances it is proper and 
desirable that the Orphan’s Court follow the wishes of a life beneficiary 
and appoint a reputable substitute corporate fiduciary. In upholding 
the Orphan’s Court’s appointment of the substitute corporate fiduciary 
the court also found it proper that the daughter should be appointed 
as individual co-trustee. 
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Will Not Void Because Bequest Made in Anticipation 
of Divorce 





Pattee v. Riggs National Bank, United States District Court for D.C., 
124 F.Supp. 552 


Textatrix’s will gave her daughter one half of the residuary estate 
if the daughter were not married to her present husband upon the 
testatrix’s death. Alternatively, should the marriage exist at the time 
of testatrix’s death the residuary share was to be in trust for the 
daughter, with income and such part of principal as was reasonably 
necessary going to the daughter. Upon termination of the marriage, 
either by death or divorce, such trust would cease and the principal 
paid over to the daughter. The daughter sought a construction of the 
will that such portion of the will was void as against public policy and 
that she was entitled to one half the residuary estate outright. The 
court upheld the disputed provision of the will, stating that its purpose 
was not to induce divorce, which would be against public policy, but 
rather to provide for the daughter’s support. The will simply sought 
to provide for an existing or anticipated marital separation. 


Limitation on Trustee’s Investments 





In re Bankers Trust Co., Supreme Court, New York, N.Y.L.J., 
February 25, 1955, page 8 


The investment provisions of two similar living trusts permitted the 
trustee to retain investments in the form received even if they were 
not the type of investments permitted a trustee by law. The income 
beneficiary was given the power to authorize deviation from the statu- 
tory investment restrictions by joint action, either with the settlor, 
during her life, or with the executor after the settlor’s death, but was 
given no power to act alone. After the settlor’s death and discharge 
of her executor the trustee sought instructions as to whether it could 
invest and reinvest in non-legal securities. 

The Court held that while prudent retention of present investments 
by the trustee was permissible, future investments should be limited 
to securities permitted trustees under Section 21 of the Personal Prop- 
erty Law. Since the income beneficiary was never given the power to 
act alone and since the executor was discharged nobody could authorize 
deviation from Section 21, and, even if the remaindermen joined with 
the income beneficiary in authorizing deviation, the trustee is restricted 
to those investments it permits. “Absence of the specific authorization 
to persons interested in a trust to deviate from Section 21 must be con- 
strued as a denial of this power.” 





3 
} 
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Waiver of Right to Take Under Will Affecting Bank Accounts 





Lafolla’s Estate, Supreme Court of Pennsylvania, January 3, 1955 


In 1947 decedent established two savings bank accounts in his own 
name as trustee for his children. Upon his death in 1951 his widow 
elected against his will and decided to take a one-third share of the 
estate under the Pennsylvania Wills Act. She executed releases of any 
interest she might have in the accounts and signed authorizations for 
the banks keeping the accounts to pay the funds to the children. Sub- 
sequently, pursuant to a statute, effective in 1948, which provided that 
a surviving spouse may elect to treat a conveyance of assets with power 
of revocation or consumption retained as a testamentary disposition, 
she claimed one-third of the two trust accounts. The court held that 
authorizations constituted express waivers of any rights the widow 
might have had to the accounts. 

The court also noted that the trusts created were “tentative trusts” 
in that they required the death of the settlor to effectuate them and 
until such death the beneficial interest was a mere expectancy and was 
not vested in the children. Hence, were it not for the waiver by the 
widow, probably the tentative trusts would be testamentary disposi- 
tions because the settlor did not die until after the effective date of 
the relevant statute and the trust interest did not vest in the children 
until his death. 


Heirs of Predeceasing Beneficiary Prevail Over Personal 
; Representative 





Boston Safe Deposit & Trust Co., Trustee v. Northey, 
Massachusetts Supreme Judicial Court, December 29, 1954 


Decedent’s will left a part of trust income to beneficiary C. P. for 
life and the balance of the income to his three named brothers during 
C. P.s life. The will provided that “in case of the death of any of said 
brothers his share of said income to be paid to his heirs.” Two of the 
brothers predeceased decedent, and the third brother predeceased C. P. 
The trustee bank sought instructions as to whom it should make trust 
income payments. The court construed the words “in case of the death 
of any of said brothers” to mean the death of a brother not only during 
decedent’s lifetime but also during the lifetime of the life beneficiary, 
C. P. Therefore, the share of the brother who survived the decedent 
but died during C. P.’s lifetime is payable to that brother’s heirs, in 
accordance with the directions of the will, and not to his executor as a 
part of his estate. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Payments in Compromise of Will Contest 





Irving Trust Company and Ernest Crawford May, as Executors of the Will 
of Charles H. Hastings v. United States, United States Court of Appeals, 
Second Circuit, April 5, 1955 


Decedent bequeathed the bulk of his $4,000,000 estate to charity. 
Certain of his relatives filed objections to the probate of the will. A 
compromise agreement between the executors and objecting relatives 
was reached whereby the relatives were to receive $182,500 and any 
estate or inheritance taxes required to be paid by reason of the pay- 
ment of such sum were to come out of decedent’s estate. The execu- 
tors then contended that the $182,500 was paid in satisfaction of a 
“claim” against the estate and therefore the amount so paid, together 
with the amount of taxes thereon, should be deducted from the gross 
estate for estate tax purposes. The court held that payments made 
in compromise of a will contest to bring about withdrawal of objections 
to probate are not bona fide “claims” against an estate and may not 
be deducted. Only the value of property actually passing to charity 
could be deducted from the gross estate. 


Inheritance Tax on Value of Joint Trust Account 





Maryland, Opinion of Attorney General, March 8, 1955 


A bank account was established by A as trustee for A and B, “joint 
owners, subject to the order of A, the balance at death of either to 
Ibelong to the survivor.” B died and A, the settlor trustee and beneficiary 
joint owner, contended that he was not liable for any inheritance tax 
on the bank account because no interest in the account passed back to 
him. The Maryland Attorney General ruled otherwise, however. Upon 
the death of B an interest passed back to A because A, as the settlor, 
held the account in trust for both himself and B, and B’s beneficial in- 
terest went back to the settlor, A, on B’s death. A is therefore liable for 
inheritance tax on one-half the value of the trust account at the time 
of B’s death. 
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Federal Securities Owned by Mutual Savings Banks Exempt 





Society for Savings in the City of Cleveland v. Bowers, United States 
Supreme Court, May 16, 1955 


A state must exclude federal securities owned by a mutual savings 
bank in assessing the value of property representing the capital, not 
divided into shares, employed by such banks. The Supreme Court 
recently held that inasmuch as an Ohio property tax statute neither 
expressly imposes the tax on the depositors nor gives the banks any 
right to recover the tax from their depositors, the tax is on the deposi- 
tors in name only and for federal tax purposes must be held to be on 
the banks themselves. And a state cannot impose a property tax on 
a bank without excluding federal securities. 


Levying Against Joint Checking Accounts 





The Internal Revenue Service ruled recently that a joint checking 


account is subject to levy and distraint only to the extent of a tax- 
payer’s interest in such account. The ruling stated that each case 
must be evaluated according to its own facts to establish the extent 
of that interest. Facts which might be relevant in determining a tax- 
payer’s interest are: the intent of the person opening the joint account, 
the source of the funds deposited, the sort of tenancy created in opening 
the joint account, which will depend upon applicable state law, and 
whether one party actually controls the account even though the other 
has authority to withdraw from it. 


Preservation of Personal Property Outside State Deductible on 
Inheritance Tax 





Maryland v. Tilghman, Executor, Maryland Circuit Court, Talbot County, 
March 17, 1955 


A Maryland decedent owned personal property in New York at 
the time of her death. The property was worth about $14,000, and her 
executor spent about $2,500 in storage charges, insurance, appraisal fees 
and taxes in order to preserve the property, an amount determined to 
be fair and reasonable. The executor deducted such expenditure in 
calculating the Maryland inheritance tax on decedent’s estate, but 
Maryland authorities contended that since the expenditure related to 
property without a taxable situs in Maryland it could not be deducted. 
The court held that the expenditure was deductible because it was 
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necessary to secure the estate and was therefore an expense of adminis- 
tering the estate. 


Current Trust Income Applied to Accumulated Deficit Taxable 
to Beneficiary 





Mueller v. Commissioner of Internal Revenue, Tax Court of the 
United States, May 16, 1955 


The trustees of a testamentary trust applied all the income and part 
of the principal of such trust to carrying charges on and expenses of 
preserving unproductive lease-holds which were part of the trust as- 
sets. The amounts of principal disbursed were charged to an income 
deficit account. When finally the trust earned income in excess of such 
carrying charges and expenses that income was not distributed to the 
income beneficiaries but was applied to discharge the income deficit. 
The court held that the decedent settlor had not intended future in- 
come to be invaded to pay excess carrying charges, because this would 
and did frustrate his obvious desire to provide an annual income for 
his widow and children. The trust income which was used to discharge 
the income deficit should properly have been distributed to the income 
beneficiaries, and consequently the plaintiff beneficiary must pay income 
tax on her share of trust income received by the trustees in excess of 
the current carrying charges for each year. Although she was not 
actually paid any income, it was nevertheless distributable to her and 
therefore taxable. 


Accumulations of Trust Income Not Includible in Settlor— 
Trustee’s Estate 





Commissioner of Internal Revenue v. Estate of McDermott, United States 
Court of Appeals, Seventh Circuit, May 27, 1955 


Decedent created eight separate irrevocable trusts for the benefit 
of his wife and children, designating himself trustee of each trust. The 
trust instruments provided that the trustee was authorized to accumu- 
late part or all of the trust income but such accumulations were to be 
added to the corpus. The only trust income which accrued during the 
decedent’s lifetime was used to purchase bonds which were added to 
the corpus. The court held that the value of such additions to the 
trusts was not includible in decedent’s estate. To be includible in his 
estate the property must have been transferred by the settlor-decedent 
to the trust. The accumulated income which was added to the corpus 
was not part of the property the settlor transferred to the trust; it was 
only the fruit derived from the property which was transferred. 
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Rental of Safety Deposit Box Deductible 





Kelly v. Commissioner of Internal Revenue, Tax Court of the United States, 
January 24, 1955 


The taxpayer included in his income tax a deduction of $9.60 for 
rental of a safety deposit box in which he kept government bonds. The 
Commissioner contended that since the taxpayer did not report any 
income from the bonds in the year for which he claimed the deduction, 
no deduction should be allowed. The Tax Court rejected this view 
and held that the taxpayer was not required for income tax purposes 
to report the increase in redemption price of the bonds until the bonds 
were either cashed or redeemed, and the deduction for the rental was 
proper and allowable as a non-business expense. 


Recent Revenue Rulings of Interest to Bankers 


Stamp Tax on Mortgage Bonds 





Revenue Ruling 55-185, LR.B. 1955—13, p. 42 


A corporate mortgagor sells the mortgaged property to an individual. 
In a subsequent extension and renewal agreement the individual owner 
agrees to assume the mortgage and the mortgagee agrees not to institute 
any action or claim against the original corporate mortgagor on account 
of that mortgagor’s personal liability to repay the indebtedness evi- 
denced by the mortgage bond. The Ruling holds that whether or not 
such an agreement is a release of the original corporate mortgagor so 
as to exempt the agreement from the stamp tax on renewals is a matter 
of local state law as to what constitutes a complete release and dis- 
charge. 


Tax on Forfeitures Retained by Building and Loan, Association 





Revenue Ruling 55-177, LR.B. 1955—13, p. 29 


The entire amount retained by a building and loan association, as 
a penalty because of a stockholder’s withdrawal from the association 
prior to maturity of his shares, is includible in the gross income of the 
association for the year in which the right to retain such amount is 
exercised. It does not matter that a portion of the amount retained 
is allocable to the dividends credited to the stockholder’s shares in 
centain prior years during which the association was exempt from Fed- 
eral income tax (1951 and before) and that no deduction was allowable 
for dividends credited to the stockholder’s shares jn such prior years. 
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Treasury Bond Redemptions 





Revenue Ruling 55-274, LR.B. 1955—19, p. 18 


For Federal income tax punposes there is no gain or loss sustained 
on redemption prior to maturity of 2-4% Treasury Bonds, Investment 
Series A-1965. The difference between the amount received upon re- 
demption prior to maturity and the face value constitutes a refund of 
a portion of interest previously taxed to the holder as gross income 
and is, therefore, deductible by him as an ordinary loss in the year of 
redemption. 


Gift of Insurance Can Be a Gift of a Present Interest 





Revenue Ruling 55-408, LR.B. 1955—26, p. 32 


When a life insurance policy, which gives the owner the usual in- 
cidents of ownership, including the right to change the beneficiary and 
to surrender the policy for its cash value, if any, is transferred or as- 
signed to a donee absolutely, and the donee is not restricted in any 
manner from exercising all legal incidents of ownership in the policy, 
the gift of the policy and subsequent payment of premiums by the 
donor constitutes gifts of present interests for purposes of the Federal 
gift tax exclusion. However, any restriction of the interests of the donee 
in the policy will make such a gift a gift of a future interest. 


Ruling Concerning Situs of Common Trust Fund For Tax Purposes 





Revenue Ruling 55-163, LR.B. 1955—12, p. 25 


Trust funds held by a New York trust company under a revocable 
deed of trust executed by a resident and national of Great Britain were 
invested by the trustee bank in participating units of a common trust 
fund which was established and operated under the New York Bank- 
ing Law. The Revenue Ruling states that in such a case the situs 
of the participating units is in the United States for Federal estate tax 
purposes. 


Recent Ruling Concerning Estate Tax Valuation of Bonds 





Revenue Ruling 55-301, LR.B. 1955—20, p. 24 


The par value (principal amount) of United States Savings Bonds, 
Series G or K, owned by a decedent at the time of his death constitutes 
the value of the bonds in the estate for Federal estate tax purposes. When 
decedent dies between interest payment dates no amount for accrued 
interest from the last interest payment date to the date of death is in- 
cludible in his gross estate. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Behind the Bank Mergers 


VARIETY of reasons have 

been cited for the bank 
merger movement. The Comp- 
troller of the Currency, in explain- 
ing this trend, has called attention 
to bank management problems, the 
attractive prices offered to share- 
holders, the desire of identical 
owners to combine banks, as well 
as weak earning power. Among 
other reasons are the opinion of 
management that the needs of the 
community require larger banking 
units, efforts to achieve a more 
competitive status, overbanked 
communities, and uneconomic 
banking units. 


But the aforementioned, states 
John J. McCloy, Chairman of the 
Chase Manhatten Bank of New 
York, are merely “surface mani- 
festations of more fundamental de- 
velopments in the American econ- 
omy—developments that confront 
banks with changing conditions 
and needs to which they must ad- 
just if they are to remain sound, 
vigorous and strong.” He sum- 
marizes these underlying develop- 
ments under five broad headings: 


1—The rapid rate of growth in 
production and population. Because 
production has doubled since 1940 
and this decade will witness a 25 
million increase in population, there 
is need for a vast increase in bank- 
ing services for industry, agriculture 
and consumers. To insure ade- 
quate service to large-scale indus- 
try, the banks have had to expand; 





this applies particularly to the 
major banks. 


2—Population and industry are 
shifting away from established 
centers. People are moving from 
the cities to the suburbs, and cer- 
tain sections of the country are 
growing more rapidly than others. 
Banks are faced with the necessity 
of following their customers if they 
are to maintain their business and 
remain vital institutions; also, 
growing areas rely, in part, on es- 
tablished financial centers for fin- 
ancial help. 


3—The distribution of income in 
the nation has undergone a strik- 
ing change. A great new middle in- 
come group has been created, with 
almost 55 per cent of the nation’s 
families receiving annual cash in- 
comes between $3,000 and $7,500. 
This middle income group, which 
has more than tripled in number 
and purchasing power since 1929, 
has now become a principal source 
of bank deposits. This group has 
also become an important and 
stable borrower from banks. 


4—Banks have been placed in 
a cost-price squeeze by the post- 
war inflation. Costs have more 
than doubled, while interest rates 
—as a matter of public policy— 
have been held at a relatively low 
level by monetary authorities. Be- 
cause the rate of return on stocks 
of member banks has been relative- 
ly low, trading in bank stocks has 
been at levels substantially below 
book value. 





606 THE BANKING 


5—This country has been thrust 
into playing a larger role in the 
world economy. Since foreign 
trade is triple 1940 performance, 
the nation has a responsibility in 
the whole area of international eco- 
nomic cooperation. Accordingly, 
the major banks, in particular, are 
confronted with a larger and more 
complex job. 


Construction Loans 


The reluctance of a great many 
banks to make construction loans 
is noted by Charles B. Rich, vice 
president of the Wachovia Bank & 
Trust Company of Charlotte, 
North Carolina. This reluctance 
is attributed to the prevailing im- 
pression that this type of loan of- 
fers “extraordinary hazards,” and 
that the rate of return does not 
justify the additional work or risk 
involved. 

The financing of construction 
loans involves many details, but 
most of the adverse feeling toward 
this type of accomodation can be 
explained by occasional heavy 
losses which have been experienced. 
However, as Mr. Rich observes, 
a review of such losses would prob- 
ably disclose that they resulted 
from the lack of qualified person- 
nel, the lack of a systematic pro- 
cedure, and negligence on the part 
of those responsible in carrying 
out existing policies and _ pro- 
cedures. 

It is most important, remarks 
this experienced loan officer, that 
proper mechanics be established 
and that the entire program be 
supervised by someone who is 
thoroughly familiar with all aspects 
of mortgage lending. “In the in- 
terest of efficiency and good cus- 
tomer relations,” he declares, “all 
contacts with the bank by the 
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owner, the builder, and others con- 
cerned with the construction loan 
should be made through the mort- 
gage loan officer.” A knowledge 
of the state laws pertaining to 
mechanics’ and materialmen’s liens 
is also deemed essential. 

As with any type of credit, it 
is fundamental that the borrower 
be known to the bank; that his 
credit and character be satisfactory, 
as well as his ability to handle the 
mortgage transaction. Such infor- 
mation, of course, can be obtained 
through the usual channels of sec- 
uring credit reports and financial 
statements. Equally important, 
however, is a knowledge of the con- 
tractor and his financial ability to 
support the contract made. Where 
knowledge of the contractor is 
lacking, his past performance on 
completed contracts should be in- 
vestigated and he should also be 
required to furnish financial state- 
ments. According to Mr. Rich, 
many small home builders lack 
sufficient knowledge of accounting 
methods to enable them to make 
an accurate estimate or to handle 
job financing efficiently. Errors in 
estimating costs sometimes result 
in bids that are too low for profit 
or even permit the builder to break 
even. For this reason, the lending 
officer charged with responsibility 
of handling construction loan fin- 
ancing should be sufficiently fam- 
illar with building costs so that he 
can readily spot a contract that is 
either too low or too high. 

While construction loans -offer 
many hazards, Mr. Rich believes 
that the advantages will far out- 
weigh the hazards if a few simple 
rules are followed. Granting of 
loans should be predicated on the 
following requirements: 


1—A firm contract or an itemized 
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cost estimate of a responsible con- 
tractor must be furnished. If there 
is any doubt as to responsibility, 
a completion bond should be ob- 
tained. 


2—Property should be acceptable 
to the bank for a regular real estate 
mortgage loan after the structure 
is completed, or a firm commitment 
for a long-term loan from a respon- 
sible lender must be in hand. 


3—The amount disbursed during 
construction on a firm contract 
must not exceed 90 per cent of the 
long-term loan commitment; on any 
type of estimate, it should not ex- 
ceed 80 per cent of the long-term 
loan. However, when construction 
is fully completed and the long- 
term lender is ready to proceed 
with closing, advances can be made 
up to 100 per cent of the long-term 
loan commitment. 


4— All funds required to make up 
the difference between the amount 
of the long-term loan and the total 
cost of all proposed construction 
must be available to the contrac- 
tor or deposited with the bank for 
proper disbursement. There is an 
exception, however, when the fin- 
ancial condition of the borrower 
justifies an open loan equal to such 
difference. 


5—In the case of an FHA dual 
commitment, the amount of the 
note must be aproved for the own- 
er occupant. Nevertheless, dis- 
bursement should not exceed the 
amount approved for the operative 
builder until firm commitment to 
owner-occupant is received. A loan 
should not be made on FHA con- 
ditional commitment. 


Legal List 


Over $28 billion of corporate 
bonds, the highest total on record, 
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are now eligible for savings bank 
investment in New York State, it 
has been announced by George A. 
Mooney, Superintendent of Banks. 
Ten years ago, the amount on the 
legal list was approximately $10 
billion. 


Included for the first time are 
obligations of a number of public 
bodies created or approved by the 
State of New York. These securi- 
ties, now eligible by virtue of an 
amendment to the Banking Law, 
had qualified for savings bank in- 
vestment under various other sta- 
tutes. However, failure to qualify 
under the Banking Law itself had 
tended to restrict the ability of a 
savings bank to acquire them—if 
the bank also intended to acquire 
equities or invest in other bonds 
pursuant to its discretionary pow- 
ers. Appearing on the new list is 
an aggregate of $1.7 billion of ob- 
ligations of the Jones Beach State 
Parkway Authority, New York 
City Housing Authority, New York 
State Bridge Authority, New York 
State Thruway Authority, Port of 
New York Authority, and Tribor- 
ough Bridge and Tunnel Authority. 


Also eligible under the amended 
statute are obligations of over 800 
public housing authorities which 
are secured by a pledge of annual 
contributions to be paid by an 
agency of the U. S. Government 
pursuant to the Housing Act of 
1949. Like the public authority 
obligations, these housing issues 
had also been eligible under a 
statute other than the Banking Law 
— with the same limiting effect 
on the other investing powers of 
a savings bank. Obligations of 
water districts and sewer districts 
in New York State, and obligations 
guaranteed by New York State 
municipalities—the direct obliga- 
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tions of which are eligible invest- 
ments—also qualify under the 
amended statute. 

New public utility companies ap- 
pearing on the latest list are South- 
western Public Service Company 
and Western Massachusetts Elec- 
tric Company. In the railroad 
section, the only new name ap- 
pearing is the Lehigh Valley Rail- 
road Company, whose fixed-inter- 
est mortgage bonds have been re- 
stored to the list after an absence 
of 25 years. 

In the non-government sections 
of the list of eligible securities, 
there are now available for savings 
bank investment issues of 61 rail- 
roads totaling $6.7 billion, $12.7 
billion of 151 electric and gas com- 
panies, $4.2 billion of 21 telephone 
companies, $3 billion of 36 indus- 
trial companies, and $1.2 billion 
of 2 financial organizations. Ag- 


gregate total in the corporate divi- 
sion, as already noted, is $28.2 bil- 
lion. 

Since publication of the 1954 list, 
the Banking Board has authorized 





THE BANKING LAW JOURNAL 


MMUNITY CAMPAIGNS 
Give...the United way 


4 industrial issues totalling $525 
million, 5 utility issues of $175 mil- 
lion and 5 financial issues amount- 
ing to $900 million. The securities 
made eligible by the Banking 
Board now comprise 15 per cent of 
all corporate obligations eligible 
for savings bank investment, as 
against 47 per cent a year ago. 

Revenue obligations issued by 
public bodies for water, sewer, 
electric and gas purposes were 
qualified for the legal list under 
legislation enacted a year ago. Ap- 
pearing on the present list are $745 
million of such obligations, includ- 
ing the water and sewer revenue 
obligations of the City of Fort 
Worth, Texas, which were added 
this year. 


“Money: Master or Servant?” 


This is the title of a booklet 
which contains a brief and non- 
technical explanation of the role of 
money and banking in our econ- 
omy. It is made available, with- 
out charge, by the Federal Reserve 
Bank of New York. 
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WHITLEY COLLINS 


“Over 80% of Northrop 
personnel buy 
U.S. Savings Bonds...” 


“Our recent Payroll Savings Campaign 
at Northrop demonstrated the belief of 
our personnel and our company in the 
basic fundamentals of American good 
citizenship—staunch support of our 
Country and personal thrift. 

“At the completion of the campaign 
we had over 17,000 regular savers—over 
80% of all Northrop personnel buying 
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U. S. Savings Bonds regularly on the 
Payroll Savings Plan. Every employer 
should stage a similar campaign for the 
benefit of his personnel and the eco- 
nomic welfare of our Country.” 


WHITLEY COLLINS, President 
Northrop Aircraft Company 


Your State Director is ready to help you 
install a Payroll Savings Plan or in- 
crease employee participation in an 
existing Plan. Phone, wire or write to 
Savings Bond Division, U. S. Treasury 
Department, Washington, D, C. 
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“Sqghanks, for their patriotic donation, the Advertising Council and 


THE BANKING LAW JOURNAL 








